Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 






1 / ;0 

1 / c ./ 



y 



4c 4c ♦ 

This is an authorized facsimile of the original book, and was 
produced in 1969 by microfilm-xerography by University 
Microfilms, A Xerox Company^ Ann Arbor, Michigan, U.S.A. 

♦ a|c ♦ 







- DISSERTATIONS 






"^.r)^ 



OF 

DiHerent States and NationSi 



y 



OTounjofeUotf at Itato* 



N*»-I. 



# • •• • 



• • * 



« • • •• • 



I** ^ 



lii THE QUESTIONS ., 



-, , . WUIOH ARISE FROM J t ' 






BY SA»If JEL LXVKRMORE, s ; :- 



III: 

<? ► " 
<i •^ '- 

CONTAINING TWO DISSERTATIONS. ^/f 

<^ ■- 

^ *'\ - 
<• ' ■- 

<*■ ' •- 
<{>•» • 

«^r - 

tr* - 

Printirir bg 6f njttmin C^pji, t\^ 

Comer of Chartres and Bienville Streed. f^-\ 







1828. l;.;;^ 




!• •• 



I • • 
•••• 

• • 



• • • • 



DISSERTATION h 



^ 

o 



•/? General View of the JVature of these Questions^ and 
of the Authors who have treated of them. 
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1. THE questions, which I propose to treat 
/ in these dissertations, arise from the diversity and 

-^ contrariety of the positive laws of diflbrent states 
j^ and nations. This variety of laws is a natural 
consequence of the different modes in which the 
minds of men are organized, and of the different 
situations in which they are placed. The law of 
nature, proceeding from one Supreme Legislator, 
is uniform and universal in its obligation upon the 
people of all nations. But the positive regula- 
tions, which men have made for thoir own protec- 
tion, security and happiness, vary according to 
the different tempers, habits and occupations of 
their authors. 

2. Even in the countries, united under the 
power of the Roman emperors, this diversity was 
found to exist ; and to this we have frequent allu- 
sions in the works of the Roman jurisconsults, (a) 

— -r - - ^1 I - — in ■ — r^ i_^UM_aj- jt ■ r — _ ■ i i i ■ **«Bi^iM^^^ 

(a) /, 21. §. fiD. Jf. ad municip.; L 5. §• 1. ff. de jure tm* 
mum,; I, 18. §. 27. ff, de mun. ^ honor.; L \.ff* de albo serib.i 
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3. In modern European nations, this diversity 
of laws has been infinitely greater ; particularly 
in Germany, France and the Netherlands. 

4. Of Germany, Hertius (b) remarks : Quotus 
enim quts est^ qui nesciat^ unumquemque prineipaium 
aui rempublicofn^ fjuce supertoritaie et potenlaiu terri' 
toriali est prftilita ; suas casque proprias habere leges^ 
mores^ consucimUnes^ quin in iisdem oppida aui vicos^ 
propriis nonnnmquam solcre regi legibus. 

5; In France the variety of laws was no less 
great. In the iirnt place, we fmd the division into 
provinces dn droit icrit and those du droit contU' 
mier. The provinces of the second class had not 
only their several customs, but smaller districts of 
provinces, and towns, had tlieir peculiar customs 
and local usages. Thus, in Normandy there was 
not only the general custom of the province, but 
there were also the local customs of Rouen, Caen, 
Gisors, Bayeux, Neuclmtel, Vernon, Audely, Ver- 
neuil, Evreux, and others. All of these customs 
amounted to several hundred independent bodies 
of laws for the government of men, in different 
parts of the same country, (c) 

I. 3. §. b.ff. quod vi aui clam.; L 37. ff. de reb^ auct. jud, pos$,; 
L 6. ff, dt evic; U 34. ff. de reg, jur,; I. \*ff* de u$uri$. 

(h) De eollisiont Ugumt sec. 4. n. 2. Gottlieb Gerhard Tiiius^ 
in his treatise de confttctu legum^ writes to the same effect. In 
Germania varietas legum cessare nequit^ ex multie ilia eompo^ 
natur territoriis quorum tingula pote$tate legislatoria guadent, 

(c) Tjei eoutwnei iont tidiversee^ que l*on ne pourroit pat trou* 
verau royaume de France deux Chatelleriee^qui de tou$ cai usa$* 
tent d^une inBrne coutume. Philippe de Beaumanoir, priface aux 
aneiennet eoututnet de Beauvoitit. 



6. Of the Netherlands it \h Baid, by Oerardtn 
Corseliusy (d) that there were as many diflerent 
sets of laws and customs as there were cities. 

7. In these countries it frequently happened, 
that the inhabitants of one province intermarried 
with those of another, that the citizens of lloucn, 
Rennes or Bordeaux, entered into contracts with 
citizens of Paris, Amsterdam or Brussells, tliat 
these contracts were sometimes made in the place 
of residence of one of tlie parties, and sometimes 
of neither, and that the same individual was oden 
the proprietor of lands lying under the jurisdiction 
of diderent laws, containing opposite dispositions 
concerning tlie acquisition and transmission of 
such property. There consequently arose fre- 
quent collisions between the laws of diderent 
countries and provinces, and questions were daily 
presented to jurisconsults and to courts ofjustice, 
in which it became necessary to decide ; whether 
the nature of a contract should be determined, 
by the law of the place in which it was litigated, 
by the law of the domicil of one or both of the 
parties, or by the law of the place where the con- 
tract was made ; whether the capacity to make a 
testament should be regulated by the law of the 

(J) In ilia tanta consuefudinum insittutorumque muliitudine et 
varietatCy quibus singulis civitates atii provinciie regunlur, Ac 
Itallica potissimUrn instituta iuni quibus scripted sunt doclorum 
disputaiiones quas Icgimus, Delgica ut urbiuin numerop ita et 
morum jurisque dissimilitudine cttieras orbis partes superare 
videri potest, Kpistola ad Nicoluum Burgundutn. 



testator^s donucilt or by that of the situation of 
his property ; whether the form of his testament 
should be that prescribed by the law of his do- 
micile of the situation of his property, or of the 
place in which the testament was made ; whether 
the power of disposing of property, by act inter 
vivos or mortis cavm^ should be regulated by the 
laws of the owner's domicil, or by those of the 
situation of his property; whether his estate should 
be inherited according to the laws of his domicil, 
or those of the situation ; whether the rights of 
married persons should be determined, by the 
laws of the place where the marriage was cele- 
brated, by those of the domicil of the husband, or 
wife, at that time, or by those of a place, to which 
they might afterwards remove; and an infinite 
variety of others. 

8. These questions have been generally ac- * 
knowledged to be the most extensive, the most in- 
teresting, the most delicate, and the most embar- 
rassing and difficult of any in jurisprudence. But 
vast as may be the ground they cover, it has not 
been lell unexplored. The Roman laws have in- 
deed decided but few cases; yet the jurisconsults of 
imperial Rome have established principles, which 
have served as landmarks to direct the operations 
of their successors. 

9. Previous to the revival of jurisprudence in 
the twelflh century, the Roman empire had been 
broken into fragments, and at the time of the 
establishment of the first schools of law, founded 



in consequence of the discovery of the Pandects^ ' 
the continent of Europe was divided into innu« 
mcrable large and small states, kingdoms, princi- 
palities and republics, cither wholly, or partially, 
independent of each other. The questions, which 
grow outof tlie contrariety of laws, were therefore 
naturally of frequent occurrence, and daily pre- 
sented themselves to the early doctors and inter- 
preters of the law. Accordingly, >ve find that they 
have generally written something upon these ques- 
tions, and have endeavoured to solve them^ and 
to fix principles in relation to them, by an appli- 
cation of the rules of the Roman law. Although 
much which they have written is useless, and 
many of their principles have been exploded; 
yet some of these have stood the test of legal 
investigation, and have been fully admitted by the 
jurisconsults oi later times, (e) 

10. No well digested system seems however to 
have been written before the time of Dumoulin. (/) 

(tf) Among the ancient doctors, who have treated of these 
questions, with more or less extent, were Bartolus^ Baldus, 
Paulo di Castro, James of Arena, Ancharanus, Aretin, Joannes 
Andreas, James of Ravenna, Oldradus, Guliemus de Cuneo, 
Pierre de Belleperche, Salicetus, Caldtrinus, Corneus, Ludovicus 
Romanus, Antonius H Prato, Franciscus Curttus, Rochus Cur* 
tius, Alexander Tartagm, Philippus Decius, Jean Faher. 

(/) Charles Dumoulin, to whom is conceded the title of 
prince of French jurisconsults, was horn in tlie year 1500, and 
died in 1560. What he has written, upon the subject of these 
dissertations, will be found in his Commentary on the first book 
of the Code, verb. Conclusiones de Siatutis, in his fifty third con» 
silium, and in his notes on Alexander, Decius and Chasscncuz. 
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This great man, who joined to the most profound 
understanding of the Roman laws, a perfect know- 
ledge of all the local customs of France, has given 
us rules, not only hotter digested than those of 
the authors who preceded liim, but upon which 
subsequent writers have not been able to improve. 
It is to be lamented that so little, in relation to 
this subject, has been left by him. He has esta- 
blished important leadhig principles ; but has ex- 
amined few particular questions, (g) 

11. D^Jlrgeniri (h) is the next author, in chro- 
nological order, who has undertaken to establish 
a system in relation to tlicse questions. There 
lias been commonly imputed to this celebrated 
mm\ loo Mirong uii iiu'linatioii to roiitmdic^t thu 

ii|iiiiiHii!^ 1)1' Dmmliii^ Ihiiii whmi liy In Mtml In 



(g) Contcmporury with Dwnoulin wero Jlndri THraqueau^ 
Ayinon CraveUe^ and the president Everard; all of these were 
distinguished jurisconsults, who have written upon some of 
these questions. 

(A) Btrtrand D^Jlrgentri^ pritident duprisidial de Jiennett was 
born in 1519, und died in 1590. His works,which were published 
under various titles during his life, were, after his death, col- 
lected and published by his son, under the litle Commentarii in 
Patriai Dritonutn lege$^ $cu Conauetudinei generaie$ antiquiiiimi 
ducatui Britannia:. It is observed of him by Ilevin, that **all 
his works are the productions of a great genius, who joined to 
a profound knowledge of the interpreters of the civil law much 
experience acquired in the exercise of his magistrsicy." Me 
was indeed a man of great ability and learning, but of a disposi- 
tion too arrogant and too much disposed to contemn the opinion 
of others, when opposed to his own. 



have differed plus par Smulatian ei parjaiouste^ que 
par raison. Upon some few questions the opinion 
of D^jirgeniri hris prevailed ; but, in the greater 
number of disputed questions, the sentiments of 
Dumoxdin have been generally adopted, (t) 

12. iyj9rgentr£ was followed by Burgundusy who 
has treated of these (questions more fully and parti- 
cularly than any of his predecessors. His work 
is entitled IVaciaius controvcrsiarumad consududines 
Flaudnw. It is worthy of particular attention; 
and although there be errors in his system, yet 
he is entitled to the praise of great learning and 
ability, and of purity and elegance of style. (A*) 

13. Contemporar)' with Jiurgundus was l^uxdus 
ChrhllmuH of Mtu'hiin, lf(» wm \\\v aulhor of u 

(;(iiiiiiM''iiliiri II!! il!!' ('II'»Imi!i 111' !\h'(-liliM mimI m1' oiif 

tions are treated. 

14. Subsequently we have the decisions of the 
learned Siockmans of Brabant, which are highly 

(t) Contemporary with jyjlrgeniri was the celebrated Ptttr 
Peck or Petrus Peckius Ztrkwust a counsellor of the supreoic 
Court of Mechlin. In his treatises De Testamentis Conjugum 
and De.JureSistendif ho has noticed some of these questions. 

(k) The first edition of the above named work of BurgunduB 
was published in 1G21, and forms a work of 250 pages 12mo. 
In the title page he is styled an advocate of the Court of Flan* 
ders ; but, from the manner in which he isn oticed by Siockmant, 
he appears to have been subsequently a judge of the supreme 
court of Brabant. 
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worthy of attention. These were composed about 
the middle of the seventeenth century. (/) 

15. Rodenhurgh has treated this matter more 
extensively and more methodically than any of 
his predecessors. His treatise is entitled, TVoc- 
tatus de jure quod oritur ex statutortitn vel consueiU" 
dtnum diversitate ; and was published by way of 
introduction to his treatise, dejure conjugtim. This 
author was a judge of the supreme court of Utrecht, 
and'flourished about the middle of the seventeenth 
century. 

16. The work of Paul Voet^ de siatutis eorum^ 
gue ronct^r^t/, was published in 1671, a few years 
after the appearance of the treatise oi Rodenhurgh. 
Voet was professor of law in the academy of Utrecht 
and senator of the court of Vianen. He was un- 
questionably a man of distinguished erudition, 
though imbued with the prejudices of the Flemish 
school in favour of the reality of statutes. 

17. John VoeU the son of PauU was of the same 
school. He has given us a short chapter, de sta* 
iuiis^ in his commentary on the Pandects. 

18. Herltus, a professor at Jena, published in 
1689, a dissertation, de coUisione legum^ which is 
deserving of attention, (m) 

(I) Peter Stoekmans was professor in the university of Loa- 
▼ain, and afterwards a counsellor or judge of the supreme court 
of Brabant. His worlcs are comprised in one volume 4to. 

(m) John M'tcholai Hertiui was the author of a great number 
of learned dissertations, which are contained in two thick vo- 
lumes 4to. His dissertation, de coUisione /egum/occupies about 
one hundred pages. 



19« Many of these questions have also been 
treated by Carondas^ Bacquety Chopin^ Coquille^ Mor» 
nacy Ricardy RennssoKXy Le Brun^ MceviuSy Henrys and 
others, and many cases will be found reported 
in Louet and Brodtauy Soefve^ Le Journal des 
JiudienceSy S^c. 

20. In the eighteenth century this subject was 
destined to be more tlioroughly and laboriously 
investigated, than it had previously been. Mr. jRi- 
parfontj a celebrated advocate of the parliament of 
Paris, having presented his library to the society 
of advocates, upon condition of their meeting from 
time to time, to discuss such questions as were 
diflerently decided by the difTerent parliaments 
of France, the questions which arose from the di- 
versity of laws, were frequently discussed. Two 
of these advocates, Messrs. Froland and BouUenotSy 
particularly directed their attention to them, and 
the result was the publication of some works, 
much more elaborate than any which had before 
appeared. 

21. The first of these publications was by 
Frolandy in 1722. This was a memoir on the ob- 
servation of the Senatus^onsulius Velleiianus in 
Normandy, which necessarily involved the exa- 
mination of many important questions growing out 
of the conflict of laws. 

22. In 1727, BouUenois published his Questions 
sur les dimissions des biensy and, in his sixth question, 
.gave a dissertation upon statutes, real, personal, 
and mixed. This occupies about ninety pages. 

2 
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23. This was followed by FrohmtTs large work» 

published in 1729.. This work is in two quarto 

Yolumes, and is entitled, Mimoire$ conetmana la 
nature et la qualiti des statuts. Mr. Louis Froland 

appears to have read every thing, which had been 
written, upon tlie questions which he has under- 
taken to treat ; but he does not seem to have been 
capable of making a proper use of the knowledge 
which he had accumulated. The acute percep- 
tion and discriminating judgment, which belong 
to tiie legal mind, were not his. He is therefore 
constantly embarrassed by the extent of his read- 
ing, and is incapable of using it to any beneficial 
purpose. Hence liis reiterated complaints of the 
embarrassments in which he is involved, by the « 
intricate nature of the questions he has under- 
taken to examine, and the contradictory opinions 
of the authors concerning them. In one place, he 
compares himself to a sick man, who increases his 
malady by the quantity of remedies to which he 
has recourse, or to the traveller, embarrassed by 
a variety of paths which he finds in crossing a 
forest, and not knowing which to take, (n) In 
another place he says, que ces questions sont souvent 
si diffidles^ qu*il ne sait d quel autel adresser ses vcsux^ 
pour parler juste sur cette matiire. (o) The pre- 
sident Bouhder remarks with great justice of this 
autlior, que ses M6moireSy ou il a ramass4^ avec un 
travail prodigieux^ tout ce qui sepeut dire pour et eontre . 

(n) Mem, «tir. /e« itaU ch. 6, n. 9* p« 146. 
(o) Vol. 2, p. ll«9. 
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$h(ique question^ stmt un excellent magasin de raisom ' de 
douter ; mats qui ne sont pas toujours snivies dt eelles^ 
de didder. 

24. In 1732, Boullenois published a volume of 
dissertations on these questions ; to the considera- 
tion of which he appears principally to have given 
his attention, until his death at a very advanced 
age. (/>) The result of his labours was published 
in* 1766, four years after his death, under the title 
of Traits de lapersonnalite et de la rialiti des lois^ cou» 
tumes^ on statuts^ in two volumes quarto. This is 
much the most complete work which has been 
written upon the subject. It contains a mine of 
learning, and displays great vigor and clearness 
of intellect. 

25. In 1742, the learned Mr. Bouhier^ prhident 
a mortier of the parliament of Burgundy, published 
the first volume of his observations upon the cus- 
tom of that duclr* in which he devotes sixteen 
chapters to the consideration of these questions. 
This author, and the president Espiard^ of the 
neighbouring parliament of I3esan9on, were re- 
garded as the most learned magistrates of their 
time in France ; and these observations certainly 
do fully sustain the lame oUiouhier. They should 
be read by all, who desire to have a perfect un- 
dcrstanding of this matter, and they will aflbrd 
pleasure even to those, who shall think that he 
carries to too great an extent his predilection for 
the personality of statutes. 

(p) Uuis Boullenois, advocate in the parliament of Paris, was 
born in 1680, and died in 176?. 
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26. From the foregoing cursory view of the 
works of the principal writers upon these ques* 
tions, it will he seen, that much greater labour has 
been bestowed upon them, than was generally 
known to the gentlemen* of the legal profession in 
the United States, or in England. It is not sur* 
prising, that we find no dissertations, or treatises, 
upon the personality, or reality of statutes, among 
the books of the common law of England. Since 
the union of the Saxon heptarchy under Egbert, 
• that country has never been divided into inde- 
pendent provinces, governed by separate laws. 
One HyHivAti hm governed the wliole; iilienH liuve 
not been allowed to hold real CHlule ; and inter- 
marriages with foreigners were (]uite unfrequent. 
Questions arising from the collision of opposite 
laws were therefore rarely presented to the courts 
of that nation, and did not furnish subjects for 
discussion. Towards the close of the last cen- 
tury, some few questions, respecting the opera- 
tion of the laws of diflerent countries upon some 
contracts, have arisen. These have been de- 
cided without much investigation, and princi- 
pally upon the aulhority of some rules laid 
down by Ulricas Huberus, a jurisconsult of Friez- 
land. The same observation applies to the courts 
of the United States ; in which it seems to have 
been the common opinion, that no other person 
than this writer had ever touehoil this matter. 
This autlior, in his Prwleciiones juris civilis^ has de- 
voted nine pages to this subject, and has laid 
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down 0ome rules, which have certainly not been 
generally admitted by civilians. He refers to no 
other authors, except Rodenburgh and John a 
Saride ; and indeed I should hardly think that 
he had read the work of Rodenburgh. On the 
other hand, I have not found the observations 
of Huberusy de conjlictu legam^ referred to by any 
writer of a later period, witli one exception of 
Hertiusy who cites his general rules, but not with 
approbation. 

27. Having presented this concise view of what 
has been written upon tlicfio qucBtionH, let ns now 
conbider H(»iiM>*tliinf2; of llicfir nature. Tliey involve 
an inquiry into tin; power and e(It*cl of human 
laws. The law of nature has no limits to its 
jurisdiction, because the power of its author is 
unlimited. But as the effect cannot be greater 
than the cause, so is the power of municipal laws 
necessarily circumscribed within the limits of the 
power of the legislator. Finit(e emmpotesiattsjimta 
est virtus, (y) Omnis enim potestas extra fines potes^ 
tatis attribut(t aut propria^ privata est jiersona^ et 
finita; potcstatis finita jurisdictio et cogtiitio. (r) 

20. The power of the legislator is to bo consi- 
dered with reference to the object to be affected. 
If the object to be affected, be the personal con- 
dition and capacities of men, llie power of the 
logishitor raniiol extnid ho far, ns to ixlTvvt (ho»e 



- Aftt -LoVi. ■»■■* * 



eons, Drit. urt. 1210, gl. 0. n. 9. 
(r) tVJlrgenM, L c. ii. II. 



Stiatuta non possunt legttiniare persaimm siln non $ulh 
ditam^ nee eirca ipsam personam aliquid disponere. (s) 

29. The right of making laws, is that by which 
the supreme power of a state is distinguished ; and 
in whatever form this right be exercised, whether 
in that of an absolute, or limited monarchy, an 
aristocracy, or a democracy, it is founded only in 
the consent of the people, either express or tacit. 
Laws, therefore, which emanate from a legitimate 
power, must be considered as deriving their au- 
thority from the will of the people composing the 
state or nation, and to be in nature of conventions, 
which they have formed among themselves, for the 
settlement of their respective rights and privi- 
leges. Now as the eflTect of conventions is con- 
fined to the persons who are parties to them, and 
docs not extend to strangers ; the eflTect of the posi- 
tive laws of a state must be equally limited. (/) 

30. Or the object to be affected may be im- 
moveable property, and then the power of the 
legislator is confined within the limits of his 
territory. Extra ierritorium jus dlccnti impvne non 
paretur. (w) Consequently, his power in this re- 
spect, is within those limits exclusive ; for no 
other power can interfere without transcending 
its jurisdiction. Whether the property affected 
belong to subjects or strangers will make no 

(f) Bartolut^ ad /. cuhctos popnlos^ Cod, de Sum, Trin, n, 26. 
(<) IlertiuSf de col, ieg, see, 4, n, 4, 
(m) l,%dt,ff,dej\m9dict. 
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diflference, (v) t'or the sovereign may refuse to . 
permit aliens to hold land in his dominions, as hy 
the common law of England, or he may permit it, 
as in Louisiana, and may regulate tl*c terms upon 
which it is holden. 

31. Upon these principles is founded the doc- 
trine of personal and real statutes ; a matter of 
vast extent, arid presenting questions the most dif- 
ficult and embarrassing in jurisprudence. Hence 
the great diflerence in the opinions of jurists as 
to the nature of certain statutes, tlie defectiveness 
of their definitions, and the difllculty of establish- 
ing fixed general principles. But it does not 
therefore follow, as has been intimated, (or) that 
the matter is not susceptible of being settled upon 
certain principles. Jt has been said, (^) that all 
the learning and ability, which has been bestowed 
upon the investigation of these questions have 
been misapplied ; that the great men, who have 
written concerning them, ** have attempted to go 
too i'ar, and to define and fix that, which cannot 
in the nature of things be defined and fixed ; '' and 
.tlmt "they seem to have forgotten, that they 
wrote on a question which touched the comity 
of nations, and that that comity is and ever must 
be uncertain. That it must necessarily depend 
upon a variety of circumstances, which cannot be 

y) I. rescripto 6, §. 5, de mun, ^ hon. 
(a;) In the judgment of the nuprcme court of Louisiana, in *he 
rase of Suul vs. His Creditors. 5, Martin, M*. S. 669. 
(y) Same case. 
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reduced within any certain rule. That no na. 
tion will suffer the laws of another to interfere 
with her own to the injury of her citizens : that 
whether they do or not, must depend upon the 
condition of the country in which the foreign law 
is sought to be enforced ; the particular nature 
of her legislation ; her policy ; and the character 
of her institutions/' 

32. It seems then, that DumouUnj trnd D^^r^- 
gentri^ and Burgtmdus^ and lioJenburghy and Voet^ 
and BouUmois^ and Bouhier^ and Merlin^ and the 
whole body of the interpreters of the Roman 
law, have been grossly mistaken, and have wasted 
their time in attempting an impossibility. But 
is it so certain that they have been mistaken ? 
May not, on the contrary, our learned judges have 
fallen into an error, by confounding their duties 
with those of a legislator. That the sovereign 
of a state may pass prohibitive laws, and that his 
courts will be bound by tliem, and not by the con- 
flicting laws of other countries, is not denied. 
This may be illustrated by a supposed case. Be« 
fore the abolition of the old customs of France 
the age of full majority in Normandy was twenty 
years. Suppose the parliament of Great Britain 
to have passed an act to this eifect, ^^ that no 
action should be maintained upon any contract 
entered into between persons under the age of 
twenty one years, wherever such persons tnighi re* 
sidey or whatever might be the law of their domiciV^ 
Such a statute would be indeed absurd ; but the 
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courts could not disregard it; for it is with the 
legislator to determine, how far it is consistent with 
the interest of the nation, to lend the aid of the 
courts to th6 enforcement of contracts. So also 
the legislator may prohibit all actions upon fo« 
reign contracts, or between foreigners, from being 
maintained in his courts. But where there is no 
such prohibition, it is not in the power of the 
courts to make one. The judges cannot say, 
that, in their opinion, it is against the interest of 
the State to entertain such suits, and therefore 
they will not entertain them. A citizen of New 
York, being in New Orleans, borrows money from 
a person residing in the latter place, who stipil-^ 
lates to receive interest at the rate of ten per 
cent, per annum, which the borrower promises to 
pay. Such a contract is lawful by the laws of 
Louisiana; but, according to the laws of New York, 
it is usurious and void. Could the'courts of the 
state of New York refuse to receive evidence of 
the laws of Louisiana, under pretence that it 
would be injurious to one of tlicir citizens ? I 
should say, certainly not. Yet if the principles, 
avowed by our judges in the case cited, be true, 
they might do so. 

33. It is true, that the study of this branch 
of jurisprudence presents many perplexing diffi- 
culties; but it is not a consequence, that the 
study is useless. The authors who have treated 
of these questions do, indeed, maintain oppo- 
site opinions, as to the nature of several statutes. 

3 
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But if this be an objection to the studj, it is one 
which maj be equally made to the science of 
political economy. It may be difficulty but not 
impossible, to fix certain general principles for 
the government of these questions. But the same 
difficulty applies to the whole science of the law, 
Omnis definiiio in jure civili periculosa est ; parum est 
enim ut nan subverti possit. (js) And the emperor 
Justinian has told us that there is nothing so cer- 
tain, however just the thing might be, concerning 
which doubts, even of an embarrassing nature, 
might not be raised. J^ihil inter homines sic est 
indubitatum^ ut non possit {licet aliquid sit valdi justis^* 
simum) tanun suscipire quondam solicitam duhita* 
tionem. (a) Yet the body of the Roman law is 
filled with general principles; and the caution 
of Javolenus does not go the extent of discouraging 
all attempts to fix gencfral principles, but to show, 
that they require mature deliberation and consi- 
deration. If the questions, which I propose to 
examine, present difficulties, they are also inte- 
resting. They depend upon no technical rules 
or positive institutions, but upon the great general 
principles of law and justice; and may afford 
still greater pleasure than embarrassment. De 
collisu legum ancepsj difficilis^ et lati diffusa est dispu^ 
talioj qnam nescio an quisquam explicare totam aggres* 
8US fuerit. Cujus ret cogitatio^ ut cordatum etiam 
interpretem deterrere potuissetj ita retrd consideranti 

{z) L 202, ff. d€ reg. jur. 
(a) JVbvel. 44. capt 1 . §. 3. 
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mt At, pukhra es$e qua diffieilia^ non mediocrem stimu^ 
turn addtditf ut pro virili in to argumenti genere^ ali^ 
quid elaborare eonaret. (b) 

34. If I do not mistake the matter, it is parti* 
cularly important, in this country, to have esta- 
blished some fixed and correct principles for the 
determination of the questions, which may be ex- 
pected to arise from the various opposing laws of 
the several states. The common law of England 
is indeed the common law of nearly all the states; 
but as each has an independent legislature, uni- 
formity of legislation cannot be expected. Fur- 
ther than this, we have one state, of great and 
increasing importance, in which we find an entire 
system of laws, of different origin and different 
nature, from the laws of the other states. Take 
as instances, the rights of married persons, suc- 
cessions or inheritances, and the power of dis- 
posing by will. These are entirely differently 
regulated, by the laws of Louisiana, and by those 
of the other states. So also the rules which go- 
vern thie contract of sale in Louisiana, are, in 
some respects, essentially different from those es- 
tablished by the laws of other states. It seems 
therefore to be important, that there should be 
some settled principles, and that these should be 
uniformly observed. No such uniformity exists 
at preseiit ; and unless I am greatly deceived we 
have no cases decided by our various courts, in 
which we find so much error and confusion, as in 

(6) HertiuBf de collitione Ugum* $u. 1 n. 1. 
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those which involve the conflicting laws of dif- 
ferent states. It has therefore occurred to me^ 
that my time would not be uselessly employed, 
in presenting to the profession a view of the prin- 
ciples maintained by the great jurisconsults of 
Europe, and also stating such considerations, as 
my own reflections, in the course of a study of 
these principles, have suggested to me. I may 
fail in the attempt to establish true and certain 
principles, for the decision of the various difficult 
questions growing out of the contrariety of laws ; 
and yet my labour may not have been in vain, as 
it may tend to excite a spirit of inquiry into a sub- 
ject but little understood in this country, and may 
lead to discussions, by others more capable of 
accomplishing the object desired. 



DISSERTATION IL 



Of personal and real statutes^ laws and eastomSf 
and of the general principles^ which serve to distin* 
guish thetn. 



L THE learned president Bouhier (a) con- 
siders the difficulties attending these questions to 
be principally derived from three causes. These 
are, an ancient prejudice in favour of the reality 
of statutes, too great deference to the judgments 
of courts, to which the authors have endeavoured 
to accommodate their principles, and the multi- 
plicity, or rather subtilty, of the rules which they 
have proposed. 

2. Tlic earliest interpreters of the Roman law 
made the distinction between personal and real 
statutes, (6) and established the principles, that 

(a) Ch. 23. n» 12—16. 

(b) The jurisconsults of the continent of Europe use the 
word statute, to signify the particular municipal law of any state* 
by -way of distinction from tlio Roman imperial law, which is 
by them generally styled the common law. In England, the 
word denotes un Act of Parliament, as distinguished from the 
common law of England. Voti^De Statutist sec. 4., chap. 1. 
defines a statute to be jtu particulartf ab alio iegtslatorc quam 
imperatore cotistitutum^ 
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the effects of the former were hounded by no ter« 
ritory, while the effects of the latter were circum- 
scribed within the limits of the territory subject 
to the power of the legislator. This distinction 
and these principles were universally admitted 
by the French jurists. Even D^^rgtntri^ the most 
distinguished partisan of the reality of statutes, 
admits the principle, that personal statutes are 
confined within no territorial limits. Hcec plani 
dtscrimen ostendunU quod personalia nuUo territorio 
Jiniantur ; realia territoriis omnibus, (e) Yet with 
these same persons it was a received axiom, that 
statutes were in themselves real. Consuetudines 
sunt locales. Loysel has stated it as an undoubted 
maxim of the French customary law, that iouies les 
eoutumes sont rielUs. (d) And even Dumoulin^ in 
one of his notes on ^Alexander, states this as a 
general maxim and without distinction. Teneas 
indistincti^ quod statute^ vel consuetudines^ tanquam 
realeSj non extenduntur extra sua territoria. (e) 

3. The president Bouhier intimates, (/) that, 
in this instance, the great Dumaulin yielded to 
the strength of the prejudice in favour of the reality 
of statutes, and that subsequent reflection alone 
opened his eyes, to the inconveniences of such a 
rigorous jurisprudence. This supposition does 
mot accord with history. Dumoulin published his 



(e) In Aniiq. Qm$. Brit. art. 218, gl. 6^no. 16. 

(d) Inititutti CotUumiireif liv. 8, tit. 4, art. 4. 

(e) In Alex. Qm$. 16, lib. 1. 
(/) Ch. S3, n. 39, et 40. 
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Tkotes on Alexander J in 1543 and 1544; andml525« 
he had written his fifly-third eansiUum. But it is 
unnecessary to suppose any change of opinion in 
Dumoulin. What is said in the above note must 
be taken secundum subjectam tnaieriamy a real sta- 
tute, which Alexander in this counsel decides, 
shall not be extended beyond the limits of the 
territory, notwithstanding the verbal distinction 
of Barlolusj which I shall notice hereafter. Upon 
this Dumoultn says, Hcec vera opinio est rgecta verbali . 
distinciione Bartol. an loquatur in rem vel in perso^ 
nam^ licet cam sequatur Mart. Laud, in tract, de prima* 
genit. chart. 5, ^lex. Cons* 44, libra 5^ sed teneas 
indistincti^ &c. 

.4. But is there any thing in the note cited, or 
in the common maxim, that customs are local, 
inconsistent with the doctrine of the personality 
of statutes, or with the opinions maintained by 
Dumoulin in other parts of his works ? Well con- 
sidered and understood, . I believe there is none. 
The note and the maxim refer to the direct ac- 
tion of statutes by their own mere power ; and no 
one pretends, that regularly a statute of one coun- 
try can act directly upon property situated in 
another. The contrary is admitted by Bouhier 
himself, (g) But Dumoulin distinguished between 
the direct effect of a statute upon property si- 
tuated elsewhere, and the consequential and in- 
direct effect, which the statute might have upon 



(g) Cb. 23, n. 37. 
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such propertjf kj tomxib of its .power lawfully 
exercised within its own jarisdictioh* It is upon 
this distinction, that he established the person- 
ality of the statute of the conjugal communitji 
which does not directly affect property, but dis^ 
poses directd super aclu tt disposiiione personarum 
contrahentium matrirnonium^ establishing between 
them a partnership in moveables and in property 
to be acquired, and sic principaliUr^ priinarid et 
directd disponit in personas subjecias et in actum et tn- 
formationem actus qui ab eis geritur. Undi non est 
inconveniens qudd in consequentiam et per indirectum 
habeat effectum ubique^ etiam in bonis et rebus sitis 
extra locum consuetudinis et domicilii partium. (k) 

5. It has been a consequence of not attending 
to this distinction, that the advocates for the re« 
ality of certain statutes have been led to erroneous 
conclusions; and a like inattention has led the 
advocates for the personality of the same statutes 
to the adoption of many subtile distinctions, cal- 
culated rather to embarrass the subject, than to 
lead to any satisfactory conclusions. In the appli-* 
cation of general maxims, however excellent, we 
must not always carry them to the full extent of 
the literal meaning of the words, but should 
understand them with the necessary limitations 
and restrictions. Scire leges^ non est verba earum 
tenercy sed vim ac potestatem. (t) The jurists of 
the Netherlands, . in treating of the effect of the 

{h) Com. 6S» n. 8. 
(t) /. 17,^. de Ugibus* 
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laws, which fix, the age of majority, and t}ie partU < 
8an$ of the reality of the laws establishing the 
conjugal community, seem to have forgotten this 
rule of law, to have regarded the words rather 
than the intention of the statutes; to have at*, 
tended to their remote and indirect rather than 
their proximate and direct eflccts; and to have 
considered the accessary rather than the principal. 
6. That a prejudice did exist in favour of the 
reality of statutes, we have abundant evidence in 
the works of authors and the judgments of tribu- 
nals. Such a prejudice may be ascribed to va- 
rious causes. The multitude of independent states, 
which were established upon the ruins of the 
Roman empire, were barbarous and warlike. Be- * 
tween them there existed an almost constant state 
of hostility, with hardly any relations of peace 
and commerce. Mutual jealousy and hatred were 
the consequence; and these were not only di- 
rected against the governments and subjects of 
the diflerent states, but extended to all their insti- 
tutions. In such a state of society, it could not 
be expected, that foreign laws would be favoura- 
bly received or recognised ; but, on the contrary, 
that they would be jealously excluded. But, in 
the progress of society, as men become more civi* 
lized, these jealous and hostile feelings give place 
to sentiments more humane and liberal. Nations 
cease to regard each other as natural enemies, 
and learn that the prosperity of one may often 
conduce to the good of another. Mutual rela- 
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tioM of Gommerce are thus established between 
them, and it soon becomes apparent, that justice 
and common utility require, in many cases, from 
the people and courts of one nation to under* 
stand, to acknowledge, and to respect the laws of 
another. 

7. The prejudice, of which Bouhier speaks, 
has consequently nearly disappeared; and where 
it exists at the present day, it may be considered 
as the evidence of a contracted mind^ or, among 
judges and practitioners, of a disposition to regard 
the law, rather -as a profession to be followed for 
the purpose of acquiring property, than as the 
most excellent and noble of sciences. No mt*xii 
however, can aspire to the character of an en- 
lightened jurisconsult, who confines his researches 
to the positive laws of one country. Let us there- 
fore acknowledge the truth of BouUenois* obser- 
vation, ^ qtie k jurisconsulie est Vhomme de toutes les 
nations^ et que ses lumiires ne doivent pas se homer d 
decider les questions qui peuvent nattre dans une se^e 
nation J mais bien toutes eelles qui se prisentent chez^ 
quelque nation que se puisse itre?^ Qc) 

8. It having been at last conceded, that fo- 
reign laws must be in some instances respected, 
it has been fashionable, in this country and in Eng- 

* land, to impute this to the comity of nations ; a 
'. phrase, which is grating to the ear, when it pro- 
ceeds from a court of justice. Comity between 
nations is to be exercised by those who administer 
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(ib) TraiU de laftrstmalitif be. Ob$. 3, 
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the supreme power. The duty of judges is to 
administer justice according to law, and to decide . 
between parties litigant according to their rights. 
When an action is brought upon a foreign contract^ 
it is not from comity, that they receive evidence 
of the laws of the country whore such contract 
was made, but ius order to ascertain in what 
manner and to what extent the parties have obli« 
gated themselves. Comity implies a right to re- 
ject; and the consequence of such rejection would .* 
probably be a judgment ordering a parly to do 
that, which he had never obligated himself to do. 
This phrase has not always been harmless in its 
effects, for I have not unfrequently seen it inspire 
judges with so great confidence in their own au« 
. thority,- that arrogating to themselves sovereign 
power, ihey have disregarded the foreign law, 
which ought to have governed their decision, be- 
cause of some fancied inconvenience, which might 
result to the citizens of their state. 

9. Even with sovereigns it is not so clear, that 
' the recognition of foreign laws is merely a matter 
of comity. They have the power to forbid the 
admission of the foreign law ; but justice would 
then require, that they should forbid the enter- 
taining of any suit upon the foreign contract. The 
people of an independent nation, Inay, if they 
please, surround their territory with an impassable 
wall, and totally exclude all intercourse with 
other nations. But if a desire to promote their 
own interest induces them to cultivate an inter- 
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course- with other peoplei they must necessarily 
adopt such principles, as a sense pf common uti« 
lity and of justice will inspire. Thej cannot pre* 
tend to legislate upon the state and condition, 
the capacity or incapacity, of persons not subject 
to them. They may refuse' to admit such persons 
to enter their territory ; but if they do receive 
them, they are bound to receive them with that 
character, which has been imprinted on them, by 
the laws of the country, to which they are subject. 
It has not been from comity, but from a sense 
of mutual utility, that nations have admitted the 
extension of personal statutes. It has arisen from 
a sort of necessity, and from a sense of the incon- 
Ten?ence3 which would result from a contrary 
doctrine, by which the state and condition of a 
man, his capacity or incapacity, would change 
with every change of abode, for however short a 
time or transitory purpose. It is upon these con- 
siderations, that the jurists of the continent of Eu- 
rope, where these questions have most frequently 
arisen, have admitted the extension of personal 
statutes. 

10. Rodenburgh is one of the authors, who have 
treated this question in the best manner. After 
stating, that the power of a statute is necessarily 
circumscribed within the same limits as the power 
of the legislator, and can not regularly produce 
a direct effect beyond those limits ; he asks. Quid 
tgitur ret in causa estj quod personalia statuta territO' 
Ttum egredianturf To which he answers: Unictm 
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hoc ipsa rei tmtura w neeessitas'invextlf n/f ct^ 4€ 
$tatu tt conditions hominum quceritur^ tint solummodo 
judici^ tt quidem domicilii^ universum in itta jus sit crf- 
iributum: ctim enim cA una certoque locostatum hominis 
legem accipere necesse essetf quod absurdutn^ earumque 
rertm n(tturaUter inter se pvgna forety ut in quot loca 
quis iter faciens^ aut navigans delatt^ fuerit^ totidem 
tile staium mutaret aut conditionem ; ut uno eodemque 
tempore hte suijuris^ illic alieni futurus sit; uxor simul . 
in potestate viri^ et extra eandem sit ; alio loco hahea,* * 
tur quis prodigus^ alio /rugi; ac preterea quod persona 
certo loco non ajfigeretur^ cum res soU loco fixa^ extra 
incommodum ejusdem legibus subjaceant^ summa pro^ 
videntia constitutum, est^ ut a loco domicilii^ cui quis 
larem fovendo se subdideritj statum oc conditionem in^ 
cluat : illis legislatoribus pro soli sui genio^ opti7ne om^ 
nium compertum habentibusy qud judicii mxituritate 
polleant subditij ut possent constituere^ qui eorum^ ac 
quando ad sua luenda negotia indtgeant autoriiate. (/) 
Having thus shown the necessity of determining 
the general state and capacity of persons accord- 
ing to the laws of their domicil ; he proceeds to 
show, in accordance with the opinion of Dumoulin^ 
that those laws, which in themselves are merely 
personal, may indirectly and consequentially have 
an effect upon property in other jurisdictions. 
Hau: igitur personarum qualitas ac conditio^ ubi venerit 
applicanda ad res aut actus alterius territoriiyjam indi* 
rectij ac per consequ^tiam vis illius personalis statuti 

(/) De jure quod oritur ex statutorum diversttafCp tit, i, 
c. 3, n. 4. 
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ixtra ttatuenliifp$rthig$t locum : edm d oBdi non tnio- 
Khan sit muUa indireeti permitti et per eonseqtmtian^ 
^m dirtcUM expremm non vahrent. (m) 

11. The president Bouhitr speaks to thejsame 
effect, and considers, that such extension of the 
effect of personal statutes has been admitted from 
considerations of general utility, that it is founded 
upon a tacit concordat between nations, to suffer 
this extension ^ de cotUume d couiumcj toutes Us fois 
que Viquiii ti Vutiliti commune U dimanderoienty (n) 

12. According to this doctrine, there would 
seem to be something like an obligation upon so- 
rereigns, to admit the extension of personal sta- 
tutes. Although thoy are separately sovereign 
and independent, yet the different nations, form- 
ing what we may call the civilized world, may 
be considered as one great society composed of so 
many families, between whom it is necessary to 
maintain peace and friendly intercourse, and 
ivhose duty it is, to maintain such principles, as 
are most conducive to that object and to the ge- 
neral good. It is upon the same foundation, that 
the law of nations rests. 

13. There are certainly cases, where the so- 
vereign of one country may refuse to give effect 
to the laws of another country, although those 

« laws be clearly personal. By way of example 
we may say, that a law, declaring persons pro- 

■I 1 —————— ■^———^W——— ■M^^^^————^^™^^— ^i^— 

(m) {• c. II. 6. * , 

(ft) Cb. 23, n. 62. 






fessing the protestant religion to be hereticff and 
infamous, would not be respected in a protestant 
country, (o) 

14. The supreme court of Louisiana, for the 
purpose of *< explaining the ideas of the court and 
to show that it is almost impossible to lay down 
any general rule on the' subject,'* have stated the 
following case. " By the laws of Jhis country,'' . 
say the judges, <« slavery is permitted, and the 
rights of the master can be enforced. Suppose 
the individual subject to it is carried to England 
or Massachusetts, would their courts sustain the 
argument that his state or condition was fixed by 
the laws of his domicil of origin ? We know they 
they would not.*' (/>) 

15. This question is stated with some inge- 
nuity, but less accuracy. In those states in this 
union in which a state of slavery is permitted, the 
state and condition of the slaves are not fixed by 
any personal statute. They are regarded as pro- 
perty ; in most of the states as personal property, 
and in the state of Louisiana, for certain pur- 
poses, as immoveable property. If a citizen of 
Louisiana were to carry one of his slaves to the 
state of Massachusetts, the courts of the latter 
state would certainly hold the opinion, that 
the slave continued to be the property of his 
master and* subject to be held in slavery ; because 
the constitution and laws of the United States are 

(o) Hertiw^ De coL legum, see, 4, n. 8, 
(p) Case of Saul vs. His Creditors. 
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the supreme law of die state of MassachusettSt 
If however the master should change his domicU 
and become a citizen of Massachusetts, he could 
no longer hold the slave as property within the 
limits of that state* Suppose, however, the slave 
' io be carried to England, the courts of that nation 
would not regard him as property, but as a free- 
man ; because the common law of England has 
instructed them, that a state of slavery cannot 
exist in England. The master would lose his pro- 
perty, but he could not complain. If he had 
carried prohibited goods, they would have been 
confiscated, and he would have lost his property. 
He has carried a slave ; the introduction and hold-' 
ing of which as property is prohibited by the 
laws of England. 

16. This case certainly does not show, as the 
court seems to have supposed, that ^-even the 
personal statutes of one country may be controlled 
by those (personal) of another.'* 

17. Another case, supposed by the same court, 
is that of a person, who is minor by the laws of his 
domicil, but major by the laws of Louisiana, in 
which state he makes a^ contract. The court 
asks : ^ Would it be permitted that he should in 
our courts, and to the demand of one of our citi- 
zens, plead as a protection against his engage* 
ments the laws of a foreign country, of which the 
people of Louisiana had no knowledge ; and that 
we would tell them that ignorance of foreign laws 
in relation to a contract made here, was to prevent 
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them enforcing it, though the agreement was bind* 
ing bjr those of their own state ? Most assuredly, 
we would not.*' (y) 

18. This is so resolutely spoken, that it must 
be supposed, the judges have reflected well upon 
the subject, and that they would make the re- 
sponse, according to such their determination* 
With all duo respect to the court, we may be 
permitted to inquire, what response the law 
would make to a citizen of l40uisiana, who had 
entered into a contract with a stranger of such 
capacity, 

19. The laws of Louisiana require, that, for 
the making of a valid contract, there should be 
parties capable of obligating themselves; and 
without going further than the two Codes, which 
have been promulgated by the authority of the 
legislatures of the territory and state, we find, 
that minors are enumerated among those, who 
have not ability to make a valid contract, (r) 
If, then, one of the parties to the contract was a 
minor, it would not be a valid contract, and the 
court assumes, what is not be admitted, that such 
a contract, as that supposed, would be a valid 
agreement, according to the laws of Louisiana* 

20. The laws of Louisiana fix the age of ma<> 
jority at twenty-one years, after which a citizen 

(^) Saul v«. His Creditors. 

(r) Code of 1807,^ page 264. art. 24. New Civa Code, 
art 1776. 
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of that state i$ reputed major and able to con** 
tract But this is a personal statute, which affects 
only the citizens of that state. It cannot affect 
the capacity of persons subjects of other states, 
without transcending its jurisdiction. This is a 
principle, maintained by all the authors, whom 
the courts of* the state of Louisiana are bound to 
respect ; particularly by Bartolus^ whose autho- 
rity has been so distinctly recognised by the 
ordinances of the kings of Spain. 

21. This principle is laid down distinctly by 
D^Jlrgentri. Quoiiescumque de habilitate^ out inhabit 
litate personarum quferatur^ toties domicilii leges et sta^ 
tuta spectandcu J^am de omni personali negotio judicis 
eftis eognitionem esse cui persona subsity sic ut qudcum^ 
que persona abeat^ id jus sit quod ille statuerit. He 
quotes Bartolusj Jason and Paulo di Castro^ the last 
of whom, treating of a statute of Modena permit- 
ting minors of the age of fourteen years to con- 
tract, says that this would not enable a person of 
that age, of the city of Bologna, to make a valid 
•. contract at Modena. Iliad pro reguh ponunt^ statuta 
nunquavfh statuere super habilitate aut inhabilitate non 
subjecti ; et in specie Paulus de Castr. ad L cunctos -' 
pop. putat statutum Mutinense quod legitimat pupillum 
ad contrahendum in XIV anno^ non habilitare Bona- 
-niensem Mutince contrahentem. Ratio est, quia hie ab^ 
stra^te de habilitate personce^ et universali ejus stcUu qu<B* 
ratur^ idedque persona a statuto domicilii afficidtur. («) 

(f) Art. S18| gl. a, n. 47 Si 48. 



3a 

Therefore he concludes, that a citizen of 
could not make a valid contract in relation to his 
estate in Bretagne, unless he were of the full age 
of twenty-five years, although the age of full ma- 
jority in Bretagne was twenty years. Ex quo eve- 
nt/, ut si civis Parisiensis de bonis guce in Britannia 
habet contrahat^ necesse habeat annum XXV. aiaiis 
expectare^ quia tale est Parisiorum statutum d quo per^ 
sonm habilitas spectanda est^ etiamsi Britannia incolds 
suos/aciat majores ab anno vigessissimo. (/) 
. 22. Quotations in support of this principle 
could be multiplied to any extent. Even the 
writers, who will not admit, that personal statutes 
can produce any real effects beyond their terri- 
torial limits, as Burgundus^ (u) Paul (i;) and John 
Voet, (x) Stockmans, (y) ^c, maintain, that, for 
all personal effects, the capacity of a person de- 
pends absolutely upon the law of his domicil, and 
nothing can be more personal than the power to 
contract. The character thus imprinted is not 
of so transient a nature, as to b^^ borne only so 
long as the person has his foot on his native soil. 
JVam dim personam nullis agrorum Jinibus^ aut urbium 
mcsnibus sic clatulantury ut excedere non liceat^ indita 

{J) I. e. 49. 

(«) Ad. contm Flandruff tract 1, n. 8. 

(v) The following la one of the general roles of Paul Fatt^ 
Statutum, ptrsonaU tantum afficit $ubdito$ terrttorii^ ubi itcUutum 
condttumett^ nan autem fortnttt^ lictt ibidem aliquid gtrtntu., 
Stet. 4^ eh. 2, no. 6. 

(x) Ad Pandectaif lib. 1 » tit. 4, part. 9, n. 7. 

(y) Dteitionei Brabantinis, dec, i2&, n. 8#* 
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Kbertate injlnita indium mutemdarmri^ in WppHeh 
aliter ^Jffiei^ out siium habere^ nisi qwmdin Inbet domi* 
cib'o locum eapere; quod cttm t/uii fadt excessu locii 
legibus nan liberatur^ nisi domicilium tnutet. Unde 
* evenit ut affect& yuocumque tnodo personA domicifii lege 
auijure% ea perpeiud sic ieneatur^ ne uUd muiationt loci 
sescpossit exuere. (z) 

23. Nor can tliis character be shaken ofT by 
any act of the person who bears it. The disabi- 
lity of minors is imposed upon them for their 
protection, and to guard them against the conse- 
quences which might result from their inexpe- 
rience and imprudence if not restrained. In some 
parts of the world the age of maturity is earlier 
than in others. The legislator is supposed to be 
the best judge of the age, when his subjects can 
be permitted to act without the aid of tutors or 
curators ; and it belongs to him to fix the period 
when they can so act. But this power would be 
merely nugatory, if the subject could dispense 
with it by his own act, during the time in which 
he is incapable. It is consequently prohibitive, 
so long as the prohibition continues. 

21. It is we know tlje common opinion, commu* 
nis senteniia doctorum^ that even strangers are sup- 
posed tacitly to submit to the laws of the place 
Avhere they enter into a contract; but this refers 
only to the solemnities of the contract and to 
those things which belong to the nature of the 
contract, tarn respedu solemnium^ qucb in cotitractu 



(«) D^Argtnirif L c. n. 12. 
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re^runtuTn ^fuam €Orum qum ex n€^wa toniraetus 
descefhhfMt. It has never been extended furtheri 
certaifilj never to the capacity of the parties. 
JllciaU atler stating, that if there was a law at 
Ferrara requiring persons making a contract to 
pay somctliing to the prince, this would include 
strangers making a contract there, and for which 
he gives tiiis reason : hie enim lex rem ipsam^ nan 
cohtruhcntiufn personas respiciU (a) 

25. The opinion of the court above quoted 
seems to have been founded upon some appre- 
hended inconvenience, rather than upon any prin- 
ciple of law. The argument ab inconvemeuii may 
be good as on auxiliary, but never as a principal. 
Bui the adoption of their opinion might be at- 
tended with greater inconveniences. Suppose, 
in tlie case of the law mentioned by Paulo di 
Castro^ that a boy from Bologna of the age of 
fourteen years being at Modena on a visit, should 
be there seduced into the making of a minor^s 
contract. Could this be considered valid ? If so, 
it would necessarily stop all intercourtre betwei^n 
the citizens of the two places. I doubt, whether 
a court at Bologna would acknowledge the vali- 
dity of such contract ; and I can neither under- 
stand, nor much relish, the doctrine, by which the 
validity of a contract is made to depend upon 
the circumstance, of the action to enforce it being 
brought before one tribunal or another. 

(a) Ad. L eunctQS popttlo$, C. de Sum, Trin, it. 16. 
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; 26. The citiasen of Louisiana, ; in the case sup- 
posed by the. court, may have been mistaken and 
injured; as he might have been mistaken and 
injured, if he had contracted with an incapable 
person of his own state, whose age he had mis« 
taken. But, in either case, the law says, that 
the mistake must be imputed to himsclC Qui cum 
alio eontrahiU vel tsU vel esse dd^et^ non ignarus eondi* 
iionis ejus, (b) This is a positive text of law, 
which no judge in Louisiana can be permitted to 
disregard, although it may not comport with his 
notions, of what is convenient or inconvenient, 
equitable or unjust. It is also a text applicable 
to the precise case. The word conditio is so ex- 
plained by Cujasj in treating of this same law. (c) 
Conditio pro statu accipitur^ puta pater'/amilias sit^ an 
JUius-familias^ servusj an liber, ^tatem^ valitudinem^ 
facultates^ mores non significat. 

27. The learned Menochius has commented 
very fully on this law. Qui contrahit cum aliquo 
prcesumitur scire et cognoscere ^us conditiontm% et gua^ 
litatemy an scilicet si scrvus^ vel liber % minor ^ vel major ^ 
sapiens^ vel stultus^ et prodigus. Est ratio^ quia is gui^ 
contrahit diUgens et eautus esse debety in persertitanda 
eonditione et gualitate e^us^ cum quo vuU contrahere. Ea 
propter sues negligentice adscribitur^ si mali contraxit^ 
ignorans illius conditionem. Hinc dtcimus quod t>, qui 
mutuo dedit pecuniam JUio-fam. repetere non potest^ etsi 
dicat se ignorasse iUum fuisse sub patris potestatCf cum 

(b) /. l^./l de reg.jur. 
{€) Obterv* liv. 7, cap. 36. 
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id ieiviae prmumaiur. Idemtlidmui de eo^ qui mi-' 
nori mutuaviU ut eadem raiione repetere non poaiU 
Idem de €0, qui eantrafut cum socio mcrcatoris^ quorum 
socieias jam crat Jiniia^n. 1—4. In num. 12 fr I3« 
he states the precise case which we have had 
under consideration. Exienditur sccundd^ ut proce* 
dat ctiam in forensic qui prcesumitur scire siatutum^ con^^ 
diiionem^ et qualitatem ejus^ cum quo contrahit. lia 
sensii Decius^ in Cons. 19, cum dixit mulierem non 
posse excusare quod ignoraverii stcUutum domicilii ma^ 
riti de lucranda dote^ eo sub prcttextu^ quod essetfortn^ 
sis^ quia etiam ipsa perquirere alque perscrutari debuii 
statutum et conditionem mariti. (d) 

28. The reason of the law is, that contracts 
are voluntary ; and therefore the jurisconsult i//- 
pianus^ in the law Qui cum alio^ distinguishes be« 
tween a party contracting, or stipulating, and a 
payment of a legacy made by an heir, adding : 
heredi autem hoc imputari non potest, ciim non sponte 
cum legatariis contrahit. 

29. Therefore, although the payment of a le- 
gacy, bequeathed to a person subject to the pa- 
ternal power, (^JUiuS'/amilias) ought to be made 
to the father ; yet where a legacy has been left 
to a person generally, and the heir, being ignorant 
of such legatee being filius'/amilias, pays to him» 
this ignorance will not be imputed to him, and he 
will be discharged, cum non sponte legatariis con^ 
trahit, id est, says Cujas, quia non ipse legataries 
facit^sed in eos inciditper aditionem heredi talis. 

(d) De pntiumptionibuiflib. ^^fr^tf 88. 
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' 30. But with persons making contracts the 
case is diflferent, and with them it is not always 
true, that they are not presumed to know the laws 
of other countries. No citizen is compelled to 
contract with a stranger. If he do make euch 
contract, he is bound to inquire into ihe capacity 
of the party with whom he contracts, and the law 
presumes him to have made such inquiry^ and to 
have understood the laws of the party^s doinicil, 
by which that capacity is determined. The igno* 
ranee complained of is not ^Hn relation to the 
contract,'* but to the capacity of the parties. 

31. Rodenburgh treats this precise question. 
After stating, that those laws, which fix the gene- 
ral state and condition of persons, are personal, 
8ays« that a person, affected with a state of ability 
or inability by the laws of his domicil, carries 
that state with him wherever he may go ; and this 
he illustrates by examples. At Utrecht persons 
of the age of twenty years are major; in Holland 
not until twcnty-five. In both provinces, married 
women are incapable of doing any act, without the 
consent and authority of their husbands ; but, in 
provinces governed by the Roman law, the wife is 
not subject to the power of the husband. He sup* 
poses then a person, under the age of twenty-five 
years, a citizen of Utrecht, to contract in Holland, 
a citizen of Amsterdam, of the age of twenty years, 
to contract in Utrecht, or a married woman, of 
the province of Utrecht, to make a contract in a 
place governed by the Roman law, in either case 
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he BBjBf it is for the eontracting parties to infornl 
themselves, concerning the laws of the others* 
domicil, and what is the character and condition 
imprinted upon them hy these laws ; and he con* 
eludes, that an inhabitant of Holland, minor hj 
the laws of that province, but major by the 
laws of Utrecht, cannot make a valid contract at 
Utrecht ; that an inhabitant of Utrecht, of the age 
of twenty years, may effectually oblige himself 
by contracting in Holland ; that a married woman, 
under the power of her husband by the laws of 
her domicil, would in no other place be freed 
from her incapacity ; and that the contract of a 
married woman, whose domicil was in a province 
juris scripti^ made in Utrecht, would be valid. 
De quibus et eonsimilibus id juris est^ui quocunquese 
iranstulerii persona statuio loci domicilii iia afftcia^ ha* 
bilitatem aut inhabilitatem ademptam domif circumferai 
ubiqucy ut in uhiversa (erritoria suum statutum exereeai 
efftctum. ^periitts rem intuebimur in exemplis. Ul"^ 
trofccii sui juris effiduntur qui vigessimum cstaiis en* 
num impleverinty apud HoUandos confrd ante vigesi-^ 
mum quintum rebus suis nemo intervenit. Apud * 
utrumque popuhrum nupta citra viri consensum d 
rebus gerendis arcdur. In regionibus^ qum jure jRo* 
manorum hie utuntur^ eomm^rciis guadet uxor liberrimif 
potestaii virili non sx^osita. Foe autem Ulirajecti* 
nt/m, qui vigesimum quintum atatis annum necdum 
habuerity eontrahere in Hollandia ; aut i contra HoU 
landia incohm vigesimum jam annuni egressum^ UU 
trajecti : aut nuptam nostratem eontrahere in regione 

6 
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jwii uripH^ out i emtro.; QaoeumqM modo t$ ea$u$ 
habuirit^ cantrahentium mt respieere ad mum 0gu$gw 

' domeiUi heunh impreisamque ibidem pwsotM guaU^ 
taiemf aui ademptam domi eanditionem^ eiijtts ignarus 
non sii oportei^ qui ettm aUo volet eontrahere. Quare 
BoOandice ineola major UUrejeeii^ minor apud suoSf 
eontrahii egpud nostraies invedidi. Contrdj Ultrcgec^ 
tinuSf lege domieiUi major^ eanirahit in HoUandia ejffica^ 
eiter^ ut maximi ex more regionis istius rerum euarum 
necdum haberetur compos. Uxores domi'eub maritorum 

potestaie ita constitutor et sine iis nee alienent nee con's 
trahant^ nuUtbi loeorum hone ineapacitatem exuunt. 
Cum mulieris contrd juri seripto obnoxioi contractus^ 
apud nos celebratus^ conststai omnimodo. (i) 

32. These are the true principles of law, and 
a judge will greatly mistake his dutj, if he dis- 
regards them, from anj notion, that the people 
of the state are placed in a state of tutelage 
under him, and that he is to find remedies, for their 
i¥ant of circumspection in making contracts. He 
18 bound, on the contrary, to say to them, in the 
language of the jurisconsult Sccevoloj vigihntibus^ 
non dqrmientibuSf Jus civile scriptum est. 

.33. I have said, that the tacit submission to 
the laws of the place of contract had never been 
extended, so as to afiect the capacity of the par* 
ties. At the moment, the peculiar notions of Ulrie 
'Huber did not occur to me ; and I believe there 
is no other author, who has supposed, that there 



(f) Dijw quod oritur ox itatutorum divtrsiiait, tit* ft, €• 1. 
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tBXk be a tacit sobmisBion, to produce ah eflfe^ti 
which cannot be produced b j an express engage- 
ment The author Just narned, lays down three 
general rules, which he supposes to be incontro- 
vertible. I. Leges eujusque imperii vim habent intra 
ierminoe ejxisdem reipublicce^ omnesque ei subjeeios ohli^ 
gcaity net ultra. 11. Pro subjectis imperio habendi sunt 
omnes^ qui intra terminos ejusdem rqperiuntur^ $iv6 in 
perpetuum^ sive ad tempus ibi commorentur. III. Rec^ 
tores imperiorum id comiter agunt^ ut jura eujusque 
populi intra terminos ejw exercitOy teneant ubique suam 
vimk^ quatenus nihil potestati autjuri alterius imperantis 
fjusque civium prajudicetur. (y) 

34. These rules, if true, go the whole extent 
of destroying the doctrine of personal and real 
statutes ; and Hertiusy after quoting them, asks t 
si sold populorum conniventid id niti dicamusj quce juris 
erit efficada? (g) 

35. If the second rule be well founded, the con- 
sequence will be, that the capacity of a person 
will not be fixed by the laws of his domicile but 
will depend upon the positive laws of the different 
places, in which he xQj^y casually be. According 
to this system, a Frenchman, before the abolition 
of the customs, might, in travelling through the 
kingdom, be one day major, the next day minor, 
and the day after major again. In the Nether- 
lands, the same changes might have repeatedly 



(/) •P<'<Bfecttofie« y«r. c%v» /t6. 1, tit. 3. 
(g) Dt eollininte Ugum^ $tct, 4, n. 9. 
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taken place in the same day. S(s in the case .of 
a married woman travelling with her husbandi 
she might one day be able to oblige herself and 
* dispose of her property^ without the assent of her 
husband, and the next day be incapable of doing 
anj valid act, without his authority. It is not dif* 
ficult to perceive, on which side the inconveniences * 
lie; and if any be found to arise from the recog- 
nition of foreign laws, it will be recompensed by 
the benefits to be. derived from the reciprocity of 
the admission. 

36. As the mere opinion of Huberus is not of 
itself sufficient to support a rule, which is against 
the whole current of authority, let us see, if it be 
founded upon any text of law. He cites the law- 
rekgatorum 7^ sec'interdieere 10, ffi de inttrdtetis et 
TtUgoiis. 

37. This law is taken from UlpiaiiC$ book upon 
the oJ£ce of proconsul. The jurisconsult says, 
that the president of a province can banish of- 
fenders from the^rovince which he jgovems, but 
cannot interdict then^Tronx another province, and 
BO the emperorei Marcus Vj^rcUus and Verus had 
determined. The consequence was, that a crimi* 

,nal banished from the province, in which he had 
his domicil, might reside in that of his origin. But 
the emperors Severus and CaraeeaUa had provided 
^against this, and by a rescript addressed to the 
president of the province of Spain had authorised 
the president, who governed the province, in which 
the offender had his domicil, to banish him not 
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only from that, but also from the province of hii 
pri^. The jurisconsult says, that it was just, 
that the authority of this rescript should extend 
to those offenders, who might be in the province, 
although it was not the place of their domiciL 

38. What then does this law prove ? Cer- 
tainly, nothing more than what is denied by no 
oxie, that even strangers are subject to the penal 
laws of the place, in which they may temporarily 
abide, and in which they commit a crime. Ex-^ 
terns deltnquens Hgatur pcena statuiij idque dupKci ra^ 
tiane. Prima : quia ratione delicti sortitur /orumy et 
efficitur subditus jurisdictiohi loci. Secunda: quia dcav* 
do operam rei illicitasj censetur se obligare ad id quod 
inde consequitur et illi imputatur^ et censetur sese 
subjieere pcence propter hoc statuti. (A) But it does 
not follow, that they cease to be subject to the 
laws, which govern their domicil, or that t];iey 
change their personal character. 

.39. This author, in number 12 of the same 
title, acknowledges, that the personal qualities im*» 
pressed by the laws of any certain place, go with 
the person affected into all other places ; and that 
a person having the benefit of age in Friezland, 
contracting in Holland, cannot there have the 
benefit of restitution ; and that a person, who in 
the former place is interdicted as a prodigal, 
cannot enter into a valid obligation in the latter. 

(A) Dtimoiilm, ad lib. 1, Cod.f lit. 1, verb. deNctiSf page 
557, td. 1681. • 
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But in the following AutnMr ISt he denies tint 
doctrinoi and states this ease. In l^riezlandi a son 
in the power of his father cannot make a testa- 
ment He goes into Holland and there makes a 
testament. It is asked whether this be ralid f 
Huberus thinks, it would be valid in Holland, by 
his first and second rules, but that it would not 
be valid in Friezland, according to his third rule. 
Now I cannot conceive, that, by any principle of 
law, it can be justified, that the courts of one state 
can correctly decide in favour of a will, upon the 
ground of the testator^s personal capacity to make 
one ; and that the courts of another state may 
also decide, in relation to the same will, that the 
testator was totally incapable of making one. 

40. Penal laws, and police regulations, are 
necessarily local. They do not extend beyond 
the territory of the legislator, and, within that 
territory, are obligatory upon strangers, as well 
as upon citizens. The effect of these will be more 
fiilly considered in a subsequent dissertation. 

41. The forms of acts, the solemnities required 
for the making of contracts and of testaments, are 
also local, and will be treated of in their proper 
place. 

42. So also of those matters which concern 
the nature of contracts. To interpret them, and 
*io ascertcdn how far the parties, having capacity 
to contract, have obligated themselves, it is ne- 
cessary to have recourse to the laws of some 
place. When both parties to a contract are stran- 
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gen in the place where it is made« and both 
hare the same domicil, it is a disputed question^ 
whether the law of their domicil, or the law of the 
place of contract, should be resorted to, for the 
interpretation of their contract When both are 
strangers in the place of contract, and also have 
separate domicils, another question will Be pre- 
sented. But when one of the parties is a citizen 
of tl\e place where the contract is made, and the ' 
contract is entirely personal, there is no doubt, 
that the interpretation must be according to the 
law of the place of contract. The reason is, that, 
in the opposition of two different systems of law, 
it is consonant to reason, that the law of the place 
of contract, being also the domicil of one of the 
parties, should prevail. In such a case, the stran- 
ger is supposed to have tacitly submitted to that 
law, to have informed himself of it, and to have 
made its provisions a part of his agreement. If 
he had made the contract at home with the same 
party, he might, by an express covenant, have 
agreed, that the interpretation should be according 
to the laws of the latter*s domicil. 

43. But if a person under the power of another 
at home, e. g. a minor under the power of his 
tutor, or a married woman under the power of 
her husband, had there entered into a contract 
with a stranger, and had expressly renounced the 
laws, which rendered him, or her, incapable, such . 
renunciation would be of no avail. Now al- 
though it be a common maxim, that what may be 
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done expreMlj may be tacitly inferred^ taeiti «f m- 
pressi eadem vi$ ; jet a tacit agreement can never 
be inferred against an express prohibition. 

Tbese considerations suggest many important 
questionsi which belong to a dissertation upon 
the laws governing contracts. 

44. The age of majority here is twenty-one 
^yearSf in Spain twenty-five years. A citizen of 
Lfouisiana may own land in Cuba, or a Spaniard 
may own land in Louisiana. By the laws of both 
countries, minors are disabled from . contracting, 
without. the authority of a tutor or curator; but 
the citizens of Louisiana, who have attained the 
age of twenty-one years, and subjects of Spain, 
who have attained the age of twenty-five years, 
are sui juris and capable of contracting and 
alienating their property. The citizen of Louisi- 
ana, who owns land in Cuba, may, at the age of 
twenty-one years, make a valid contract in rela- 
tion to that land, and this will not be inconsistent 
with the laws of Spain ; because the disability, 
created by the laws of that kingdom, is imposed 
upon minors, or upon persons not suijuris^ but sub- 
ject to the power of another. . Although, by the 
)aws of Spain, the subjects of that kingdom, under 
the age of twenty-five years, cannot alienate ; yet 
it is for this reason only, that they are sub potestaie 
alienu But a citizen of Louisiana, of the age of 
twenty-one years, is sui jurisj and may alienate 
land in Cuba; because cessante causa^ cessat effecius* 
It does not therefore follow, that the statute of 
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LouisiaiMi produces any direct eflbct upon pro^ 
perty not within ita jurisdiction. On the contrarj^^ 
the permission to alienate is conceded^ by the law 
of the country where the property is situated, 
as, by that Jaw, the liberty is given to those, who 
are not subject to the power of another, and are 
able to oblige themselves. 

45. In conformity with these principles it was 
adjudged by the parliament of Paris in the year 
1600, that a person of the age of twenty years, 
whose domicil was in the city of SenUs, where 
the age of majority was twenty*five years, could 
not alienate his estate situate in the county of 
Anjou, by the customs of which persons, who had 
attained twenty years, were of full age and able 
to contract and alienate. In this case the court 
recognised the doctrine of Bartolus^ Pauh di Ca^* 
iro and the other interpreters, tbnt statuta munici^ 
palia nunquam disponunt super capacitate aut habilitaie' 
eorum^ qui non sunt inpotestate statuti. (t) 

46. No contrary decision seems at any time to 
have been made in France; and the principle 
of this case has received ' the universal assent of 
the. jurisconsults of that nation. But, in Flander% 
and Brabant, an opposite doctrine did atone time 
prevail, and received the sanction of the most re« 
spectable authors. These denied, that personal 
statutes could produce any otiier than persona) 
effects beyond their territory, even indirectly and 
consequentially. 

(>) Louet, 4rrit$ liotabUt, let. C n. 42. 
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47. ' Burgwiduii the leading ' advocate' 6t Had 
Bjstem, held, that the statute of majority was a 
personal statute,' and that a person, who was not 
capable of contracting by the laws of his domicil,' 
was equally incapable of contracting in all other 
parts of the world ; but Ite maintained, that for 
all real acts it was sufficient, that the person had 
the age required by the laws of the place where 
the property was situated. Thus he distinguished 
between a sale and an alienation, holding that 
the capacity to sell would depend upon the laws 
of the domicil, and the capacity to alienate upon 
the laws of the place of situation. 

48. To make his idea more plain he states 
this case. By the custom of Ghent, persons were 
minors until they had attained the age of twenty- 
five years ; but by the statutes of Haynault per- 
sons of the age of twenty years might alienate 
their fiefs situated in that county. A citizen of 
Ghent, of the age of twenty years, sells his estate 
lying in Haynault, without the authority of his 
tutor and sine decreto. This, says Burgundusj pro- 
duces no effect ; the seller contracts no valid 
obligation and cannot be compelled to deliver 
possession ; but if he deliver possession, the pur- 
chaser is then safe, because this is the lawful age 
required in Haynault for the alienation of feudal 
property, and that the custom of Ghent canhot 
take away the liberty of transferring property not 
subject to its jurisdiction, although it may render 
its subjects incapable of contracting an obliga- 
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tion to make a transfer, and thus prevent the ne- 
cessity of delivering possession, Statutum reale 
tst^ si . quis ante vigesimum quintum annttm vetetur 
mandpare: si idem vetetur eontrahere statutum est 
personate* Quemadmodum enim qbligatio actus est 
personalis^ ita et mancipatio actus est realis. Siquidem 
substantia obligationum non in eo consistit^ ut aliquod 
corpus vel servitutem nostram faciatj sed ut aliquem 
nobis obtsringat ad aliquid dandum^ faciendum^ vel 
prcestandum. J^Tec i contra ideo inventa est manci" 
patio^ ut personas nobis obligetj at ut rerum dominia 
nostra facial. Quidquid enim mancipatum non estf 
alienatum non dicitur^ dim adhuc maneat in dominio 
venditorisy recti tamen vetiditum dicetur, Proinde con' 
suetudo quce obligationem contrahi vetat^ id tantum* 
modo dicfare videtur^ ne obligatio ab ejusmodi personis 
inita partes obliget. JVeque enim existimandum est 
impedire actum mancipationis : sed a rerum effectu 
motuque et alteratione abstracta^omnem vimconsumit 
in irritando vinculo personalis obligationis. Unde si 
invdlidce obligationi legitima supervenerit mancipatio : 
utique de viribus ejus dubitare nefas puto: quia dper-' 
sonisy hoc est^ a promissione subtractum negotium re* 
bus ipsis. accommodatur* Sed plenius hoc atque aper^ 
tiijLS intueri ex ipsis exemplis licebit. Ut puta civis 
Gandensis estate minor ^ tamen vigesimum egressus an^ 
num^ Hannonica feuda sine auctoritate tutoris vendidit; 
proculdubio in ejusmodi actu nihil agi existimandum 
esty et inutilem omnind contrahi obligationem; quia 
Gandavif qai aliter emancipate non sunt ^ ante vigesi^ 
mum quintum annum rebus suis intervenire prohibentur. 
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Mum esse emptarem^ it guod actum eirit vahri eotH^ 
diimA aeeipimus experientii^ guando htee sit atas et 
competens^ quee in Hannonicorum feUdorum alienatiane 
requiritur. JVec enim consuetude Gandensis potest toU 
hire libertatem mancipationis^ quia res aUenas legibus 
suis aUigare non potest^ hoc enim jus dicer e extra ter* 
ritimum. Vinctdtim tamen obligatiottis interrumpere 
poiest^ hoe tst^ necessitatein traditionis^ vel prasstationis 
ejus quod interest* Quia negotium ibi totum cum per» 
soh& peragitury quam jure potestatis consuetudo sequi» 
iur^ atque coercet^ quocumque loco constitutam. JN^am 
ut Tmola Sc Castrensis scripsercj qui inhabilis est in una 
locOy etiantin alio censetur inhabilis. Quodutique acci* 
piendum est de habihtate^ vel inhabilttcUe^ qucR a statuto 
persondli procedity it aid actus persondles dirigiiur. (k) 

49. This doctrine is maintained by Christie 
fiitusj (I) almost in the same words with Bur^ 

gundus. 

50. And by Stockmans^ (m) who reports a de- 

cislon of the supreme court of Brabant, made 
in 1654. Titiusy of the age of twenty years and 
married, sold an estate lying under the juris- 
diction of the custom of Louvain. By the cus-> 
torn of his domicil, the effect of marriage was 
to emancipate him only- for the purpose of ad- 
mihistering his estate, but did not render him 
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ik) Jii coni. FUui. tract. 1, n. 6 ^ 7. 
(0 DtdM. Our. BiU Fd. 8, dee. 66. 
(m) Die. 126. 
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capable ^of alienating. By the ctistom of Lou- 
vain, marriage had the efiect of a fall majo* 
rity. The heir of Tiiius brought an action to 
annul this sale and to recover back the land, 

. alleging that the seller was incapable bjr the 
laws of his domicil, and that this incapacity 
extended to all his property. The purchaser 
contended, that, as the question related to the 
alienation of an immoveable property, it must be 
decided by the laws of the place of situation. 
Of this opinion was the court. Stockmans ap- 
proves this decision, saying, that uhicumque agitur 
de rerum soli altenaiione^ mancipatione^ investitura^ sue* 
cessione^ nliisgue translationis et acquisitionit modts^ 
inspiciantur leges loci ubi res sitce sunt^ sive queostio sit 
de cciate vel 'alia qualitate^ hahilitaU vcl inliabiliiate 

. personee^ sive agatur de statute verbis in rem sive in per^- 
sonant direct^ concepto; cUm effectus ipse potiiis qvam, 
verba attendendus sitj qui prorsus realis est quoties de 
rebus soli transferendis et mancipandis quceritur^ atque 
proindi ab hoc effectu statutum cmncy quod hue res^ 
pieit vel ed rem deducit^pro reali habendum judican* 
dumque sit. This he confirms by the practise in 
Haynault, where, he says, it was every day deter- 
mined, that the alienations of property situate in 
that province, made by persons of the age of 
twenty-one years, were valid, although, by the 
laws of their domicil, they were not capable to 
alienate before the age of twenty-five years ; quia 
nuincipatio prcedium ipsum potiits quam personam 
respicit. 



. ; 51. " PaulVoet^ in his treatise. d$ $UUuti$^ after 
saying, that a personal statute does not regularly 
extend so as to aflect immoveable property else- 
where situated, proceeds to deny, that it can have 
even an indirect, or consequential effect VeriUm 
guod indistineii proeedat mea senieniia^ ex sequeniibus 
patebit abundi. Quia nullum staiuium^ sivi in renii 
sivi in personam^ si de rtttione juris civilis sermo instil 
iucLtur^ sese exiendit uUra siatuentis tertitorium. J^Tequt 
htc distinguatn^ eiim lex non distinguii^ an sese extendai 
statutum direcii an indirect ij an propaldm an per 
eonseqtientiam. (n) 

. 52. John Voeiy the son of Pauli maintains the 
same opinion, (o) And he is the latest author of 
this school. 

. 53. The Roman law did not give to the con* 
tract of sale the effect of transfering property ; 
but gave to the purchaser a personal, action 
against the seller to compel a delivery of posses- 
sion. Until tradition, the property remained in 
* the vendor, and it was only when that had taken, 
place that there was said to be an alienation. (/>) 
The contract imposes a personal obligation, andr 
is a personal act. The delivery transfers the pro- 
perty, and is a, real act. If, therefore, the con- 
tract does- not necessarily precede the tradition; 



•{n) De$tatutiif$ee. 4, ch. 2, n. 7. V 

* (o) Adpandeciat,lib. 1, tit, 4, par* i, n, 7, 

(p) l" traditianibui 90f Cod. de pactiiyL al%$natun% Q7 ^ ff* de 
verb* iig. 
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if the latter can produce its full eflect, though the 
former be null, I conceive the system ofBurgundus 
to be true. In the particular case supposed by 
him, his decision is correct; for this relates to 
the alienation of fiefs in Haynault, and the laws 
of that province have derogated from the true 
principles of law, by allowing persons to alienate, 
who are incapable of contracting. Thus, by chap« 
ter 94, Chartes Gen. a filius'/amilias is permitted 
to alienate al the age of twenty-one, although 
by chapter 110, he cannot contract a personal 
obligation before the age of twenty-five. 

54. ' Such a disposition of law we can hardly 
expect to fiqd elsewhere. The rule of the Ro- 
man law is quite different. Although tradition 
was necessary to a transfer of property, yet alone, 
and without some preceding sufficient cause, it 
would not produce that effect. JSTunqudm nuda 
iraditio transfert domimumj sed itd si venditto avt ali^ 
qua justa causa pracesseritj propter quam iraditio se^^ 
queretur. (y) This is a principle of law, which is 
believed to be almost universal. Therefore, as 
it is not denied, that the capacity to contract is 
determined by the laws of the domicil, and that 
the contract of an incapable person is not valid, 
such contract will not be a just cause to pre- 
cede a delivery, and such delivery will produce 
no effect 



(9) I. ^\fff* d€ acq* rer* dom. 
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., W^ The opinion pf Burgumfui hv^ b?^ aWy 

combated by Rodenburgh^ in hii^ treatiise /)# jut^ 

quod oritur ex staiutorum diversiiate^ (r) and by 

Abraham a Weselj ad novellas eonstitutiones Ulfrajee^ 

ttnas. ($) The author last named concludes hi9 

argument in this way. Confemis fuerat Burgundus: 

Ultrajectinum quinio et vicino anno mtnorem invalids 

coniracturum^ et apud euosy et apud Gelros^ cum star 

tum^ quern domi assumpsity uhique hcorum circumferat : 

• status autem ejus est^quod propter praisumptum judU 

eium infirmum rebus suis intervenire nequeaty sub tutore. 

sitj nihil possit sine tutore^ ne atatis fragilitas in pernio, 

eiem substantia sues convertaiur : hac ratio cum mi* 

noris de /undo contractum irritet^ utique multd majis: 

irritahit alienationem. Contractu enim rebus nostris. 

non exuimur^ sed subsecutcL mancipations atque alienor 

tione : hinc curator non personce scd rebus propril, 

datus dicitur. JSeque juris ratio patitur^ ut cut conm 

trahendi denegata, eidem mancipandi permissa sil 

facultas. Etenim coram judice rei sitce mancipatio. 

hodiema^ quicquid eontradicat Burgundusj implement 

turn simplex est contractus venditionis^ sicutijure scripto, -" 

habebatur traditio^ in id solummodo solenniter actis pu'- 

blicis hodie profitenda^ ne clandestine^ tradilione Jiscus 

quadragessimo nummo^ neve creditores pecuniis suis 

defraudentur. Cum ergo totus venditionis contractus 

ob defectum atatis sit irritus^ nee sit quod mancipatione , 

* ^olenni impleri possit^ utique nuda .simplexque fufidi 



(r) Tit «, cap. 1. 

(t) Art. \3, n. 24 k 25. 
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maneipatto amnino nihil operabitur^ cesionte emuA ad . 
maneipfmdum idoned. 

56. From the foregoing observations the fol- * 
lowing rule will appear clearly to result Wheh 
the personal statute^ of a perswCs domicile is in opposi* 
Hon with the personal statute of the plaee^ where his 
property is situate^ the personal statute of the domicil 
will prevail. This rule was laid down by BouUe^ 
nois, (0 ^^® approved by B^uhier^ (ti) and has 
since been received as an admitted axiom. It 
necessarily follows, from the principle, that sta- 
tutes cannot habilitate persons not subject to them, 
nor in any way dispose concerning their general 
capacity or incapacity. The domicil and the 
situation being under diilerent jurisdictions, the 

m 

law of the latter cannot affect the person, who 
derives his capacity from the law of the former, 
and being by that law affected with a certain state 
and condition, he bears that state and condi- 
tion in all other places. Jus habilitationis respicit 
personam^ et habet locum etiam extra territorium^ et 
habet ipsam qualificare, id est^ hohiUtare^ ubicumgue 
locorum. (v) 

57. The power and effect of real statutes is 
widely different. The direct effect of these sta- 
tutes is upon property, although they have an 
indirect effect upon persons. Their direct effect 



(t) De$ dim%$ti<m$t ptetU 6. 

(u) Ch. 23, n. 92. 

(v) BaUuff ad, /. cunctoi popvloi^ Cod, de Sum, TVtn. 
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Is confined to property lying within the temtbry 
^ subject to the legislator ; and, within that tcfrritory, 
" they are exclusive of all other laws. When pro- 
hibitory, they also prevent the indirect effects of 
personal statutes of other states. 

58. Accordingly, another rule of BouUenois^ 
sanctioned also by Bouhier^ and disputed by no 
one, is, that when the real statute of the situation is 
in opposition to the personal statute of the domicile the 
latter must yield to the former. 

59. This is evident from the principles we 
have before stated. Every legislator has exclu- 
sive jurisdiction over the land embraced within 
the limits of his territory, and may regulate the 
alienation and transmission of it according to his 
will. When the personal statute of one country 
is allowed to produce an indirect effect upon pro- 
perty situate in another, it is, as we have shown, 
because of the assent of the people of the latter, 
and because of the personal statute not being in 
opposition to any real statute of theirs, but rather 
in conformity with them, producing its effect 
rather upon the real statute, than upon the pro-' 
perty. Thus, a person of the age of twenty-one years 
is m^ajor^ or a person under the age of twenty-one years 
is minor: these are personal statutes, and will con- 

^ trol the personal statutes of the place of situa- 
tion, fixing the age of majority at a different period^ 
and will have an indirect and consequential effect 
upon property, if, by the laws of the situation, a 
major may dispose of his property and a minor 
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cannot In thia case, there 10 no oppoBition 1>e« 
tween th^e personal statute of the bwner^s domicil 
and the real statute of the place ivhere his land 
Jies* But where the statute of the domicil im« 
poses no restriction upon the power of a person, 
of the age of majority, to alienate all his property, 
and this property is situated under the jurisdic- 
tion of a statute, which forbids the alienation of 
such property by persons of full age, such prohi- 
bition' controls the personal statute. Examples 
may be found in some of the former customs in 
France, prohibiting the alienation of hereditary 
property, but allowing that of a persons own 
acquisition. A citizen of Massachusetts, being 
capable of making a testament, may devise all 
his real CRtate ; but if that estate lies in Louisiana, 
he cannot dispose of more than two thirds, pro- 
vided he leaves, at his decease, a legitimate child, 
nor of more than one half, if he leaves two chil- 
dren, nor of more than one third, if he leaves 
three, or a greater number of children, {tv) In 
this case the owner of the property is capable of 
making a testament and of disposing of his pro- 
perty ; but this capacity is controlled by the laws 
of the state, where this property is situate, which 
prohibit the disposition of more than a certain 
part of it. 

60. By the Roman law, as we have shown, 
the contract of sale had not the effect of trans- 
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ferring propertj^ even between the parties to the, 
contract Bj the common law of England, it has 
that effect A person, subject to the common 
law of England, may, by the law of his domicil, 
be capable of contracting and alienating, and 
may make a contract of sale of property, situ- 
ate in a place governed by the Roman law; 
which contract would have transferred the pro- 
perty, if it had been situate in the place of his 
domicil ; but, without an actual tradition will not, 
in this case, transfer it Because the real statute 
of the situation opposes the personal statute of 
the domicil. So, in different countries, different 
forms have been provided for the alienation of 
property, Uifraudibus occuralur^ multis in locis prU" 
dentissimi est comtitutum^ ui nee obligaiio nee alienatio 
prcedii vim habeat^ nisi facia coram judice^ sub quopras' 
dium est situm. (x) These are real and prohibitive. 
61. This rule supposes the real statute to be 
prohibitive. By the common law of England, in- 
heritances never ascend, and collateral heirs must 
be of the whole blood of thv^ person last seized ; 
but the same law gives an unlimited power of 
devising by will, all property held in fee'simple. 
These canons of descent are entirely real ; but 
are not prohibitive of a contrary disposition by 
man. A citizen of Louisiana, owning land in a 
state governed by the common law of England, 
and being capable of making a testament, devises 



(«) Htrtiu$f d$ coL leg. 9U. 4, n. 9. 
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that land to his father or mother, or to his brother 
or sister of the half blood, this devise will be 
good, although to the prejudice of his heirs 
at law. For the real statute of the situation, 
although different from his will, is not opposed 
to it In this case, provisio hominis facii cessare 
pravisionem legis. (y) 

62. These two rules will be found to give 
great assistance, in deciding many of (he questions 
which grow out of the contrariety of laws. 

63. Real statutes affect the immoveable pro- 
perty within the territory, whether possessed by 
citizens, or by strangers, and thus have an indi- 
rect effect upon persons not generally subject to , 
the laws of such territory. . Stafutum afficit res 
ipsasj sive possideantur d cive^ sive d forensi. (z) 
Therefore, if a citizen of Massachusetts, owning 
a plantation in Louisiana, dies, leaving no des- 
cendants, but a father and mother and brothers 
and sisters, this property will be divided into 
two equal portions, one of which will go to the 
father and mother, the other to the brothers and 
sisters, (a) If on the other hand, a citizen of 
Louisiana, owning land in a state governed by 
the common law of England, dies, leaving a father 
and mother and brothers and sisters, the whole 
of this estate will be inherited by his brothers and 
sisters, to the exclusion of his father and mother. 



(y) /. 1 & 2, Cod. dt jure emphyieu, 

(;7) L. rescripto, §. vlUff, dt mttn* k. hofi, 

(a) CWil Code, art. 899. 



■ I. 



62 

■ • 

64. But although this be gerierally tn;iei th<& 
rule 18 not without exceptions ; there being cases 
where statutes, although real will not affect the 
property of persons having their domicil else- 
where. Such is the case, where the statute is 
expressly limited to citizens, or is by express- 
words confined to strangers. Thus Dwnouliny 
after stating the general principle, says : Fallit si 
statutum expresse se limiiet ad fceminas vel personas 

sui ierritoirii^ nee velit excluffere exteros. Quia tunc 
exteri uientur jure eommuni. Item si expressi se limi'* 
tet adfccminas exterasj quas solas vuli exeludere ; quia 
tunc illce soke excluduntur in bonis in eo territorio sitis. 
Pariter si vocando primogenitum (ut moris est in 
Anglia) vel masculos% sese limitet ad indigenas vel ^6* 
ditos : tunc soli hi guadehunt beneficio statuti. Mio* 
quin cum concernat res^ prodest omnibus etiam exteris 
contra cives. (6) 

65. Hitherto we have treated of the effects 
of personal and of real statutes. We shall now 
inquire, by what marks they .are to be distin- 
guished; and here we have to encounter the 
greatest difficulties, and shall find the greatest 
diversities in the opinion of jurists. 

66. I shall commence this inquiry, with an 
examination of the different systems which have 
been maintained. 

• 67. The celebrated Bartolus was the first, of 
the interpreters of the Roman law, to enter into a 

(6) Ad lib. 1, Cod. tit. l,pag$ 550, td. o/* 1681. 
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particular examination of these questions. He 
distinguished between personal and real statutes, 
and his opinions, as to the effect of each, were, 
in many respects, the same with those which 
have since generally prevailed. But he devised 
a mode of distinguishing them, which has been 
for a long time exploded. As this mode was, 
however, adopted by his followers, was for a long 
time generally received and followed by able and 
learned doctors in the law, and has been the prin<» 
cipal foundation of some opinions, which have pro- 
duced important effects, even to the present day^ 
it will be necessary to give it a full examination. 

68. This mode will be found in his commen- 
tary on the first book of the code, ad L cunctos po^ 
pulosy n. 42, where he says : Sed posset dubitari de 
tali questioner ennsuetudo est in JtngUa quodprimogeni" 
tus succedet in omnibus bonis. Moritur quidanty ha'- 
bens bona in Jlnglia^ et in Italia decessit^ quceritur quid 
juris* Jac. de Rav. et Gul. de Cu. tenent^ quod de bonis 
existentibus in Jlnglia judicetur secundum consuetudi^ 
nem illius loci^ de aliis quce sunt in Italia^ stetur juri 
communi ut dividantur inter fratres^ per d. I. pupiOo 
ff. de tut. et cur. dat. ab his et quia certaforvMX est data 
in bonis ibi positis^ ubique non extcndatur. Idem tenet 
Cy. hie. Alii dicunt quod debet inspici locus ubi est adita 
hereditasy et sic ubi quasi contractus est celebratus^ sicut 
in contractibus inspicimus locum contractus^ ut L sifun^ 
dusff. de evic. Mihi videtur quod verba statuti^ sen 
eonsuetudinisy sunt diligenter intuenda. Aut ilia dispo^ 
nunt circa reSj ut per hcsc verba. Bona decedentis 
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▼BNiANT IK PAII100BI11TITM9 et tune d$ omni&ta bpniijw 
dieqbo secundum ustan et etattUum ubi res sunt situate^ 
quia jus affieit res ipsas^ sive possideantur d eive^ sive 
ab advency ut L rescripfo infin.ff. de mun.et hon. Jlut 
verba statuti^ seu eonsuetudinis disponunt eirea perscnas^ 
utper hae verba^ primogenitcjs 8UCCEDAT9 et tune^ aut 
iUe talis deeendens non erat dicta ^ngliuy sed ihi haberet ' 
possessiones^ et tunc tale statutum ad eum et ^us filios 
non porrigitur^ quid dispositio circa personas non 
porrigitur adforenses^ Sec 

69. The question here proposed is that of a 
statute undoubtedly real, a statute regulating suc- 
cessions. A man dies in Italy, owning real pro* 
perty in England, and the question is proposed, 
whether the eldest son shall succeed to the lands* - 
in England, according to the laws of that country, 
or whether it shall be equally divided among the 
children, according to the common law. He cites 
the opinions oi James of Ravenna^ Gulielmusde Cu* 
neo and Cynus^ that property in England shall be 
inherited by the eldest son, and that property in 
Italy shall be divided according "to the common 
law. Others, he says, look to the place where 
the succession is opened. But he is of opinion, 
that the words of the statute should be atten- 
tively considered; and that if it be written in 
Xhese words, ^^ the estate of the deceased shall 
be inherited by the eldest son,^' then the statute 
is real, and' the property will be adjudged accord- 
ing to the law of the country where it is situated ; 
but, that if the statute is written in these words, 
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^tha cfldest son shall inherit: the whole estatet^ 
the statute is personaU and can only afiect peN 
sons who are subject to it The consequence 
will be, that the lands of an Italian lying in 
England would be equally distributed among 
his children, if the statute commence with the 
person. 

70. Jame^ of Ravenna^ Gulielmus de Cuneo^ and 
Cynus the preceptor of Bartolus^ seem to have 
formed a correct opinion upon the question here 
stated ; but to their works I can have no recourse^ 
and at this day they are not easily to be found. But 
the questions, of which I am treating, seem to have 
been very little understood at the commencement 
of the fourteenth century, when Bartolus wrote. 
This verbal distinction was indeed contradicted 
and exposed by Baldus ; (e) but such was the 
weight attached to the opinions of Bartolus^ that it 
was generally received until the sixteenth century. 

71. Of this we have some instances in the 
counsels of Mexander Tartagni. (d) The inheri- 
tance of a person, whose domicil was at Ferrara, 
was claimed by a nephew and by a cousin 
german. The estate was situate in Ferrara, 
and by a statute of that place the og'na/t exclude 
the cognaii. The nephew was the son of a sister 
of the deceased, the cousin a son of an uncle. 



(e) Adi.L eunetot populQi. 
Id) Cbfif . 44, lib. 5. 
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Neither had a domicil in Ferranu The clium of 
the nephew was foonded or\ proximity of blood ; 
that of the cousin upon the statute of Ferranu 
As this statute commenced with the person, ^kx' 
qnder decided in favour of the nephew, in confor- 
mity with the above quoted opinion of Bartolus. 
As the statute begun with the person, he con* 
eluded it to be personal, and therefore did not 
include the parties, who were strangers. 

72. Upon this decision Dumoulin after observ- 
ing that Mariinus Laudensts^ CaUerinus^ and Joannes 
Andreoi held the same opinion, says, sed pessimi &>• 
quuntur: quia staiuium in efficiu nondisponii de ipsis 
persanis vel earttm siatu^ sed de ipsis rebus^ ei sie quibuS" 
eunigue verbis loguaiur^ ligai amnes quoad res in sua 
ditione sitas^ 

73. Dumoulin speaks of this distinction in vari* 
ous other parts of his works, and says it is to be 
rejected as merely verbal. 

74. D^Jlrgentri expresses his astonishment, that 
a distinction so puerile should have been adopted 
by really wise and learned men like Bartolus and 
his followers. Quidamputani cum statuti dispositio 

( ineipitd persond personate esse^ cum d re reak ; quo 
nihil potest did futilius. Jfam quid interest an status 
(urn (/tea/, primogenitus capiat duas partes heredi- 
.tatis, aut duae partes haereditatis veniant ad prime- 
genitum ? J^ec quidquam infantius dicipoteret de veris 
prudentibus^ nee proindi omnium est ista sententia ; nam 
quis hie non videt de rebus agi^ de famitid erciscundd^ 
et dividenda hereditatey cum de jure persorim sc^e nulla 
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sit^^iastio f (#) and afterwardB in the same gloss. 
It. 16, he sajTB: pudeai pueros talia out ieniire out 
doceref nee viros eapientes oportei hukre eophislieA 
cut prcestigiis verborum. 

75. Since the time of these two great men, this 
distinction of Bartolue does not appear to have 
had many partisans in France or the Netherlands. 
It has . been expressly noticed and rejected by 
Burgimdtis^ (/) Stockmans^ (^g) Rodenburg^ (h) Paxd 
Voetj (t) Frolandj (/) BouUenois (m) and Bouhier. (n) 

76. It appears, indeed, from Boullenois^ that 
BiUecart and Bouvoi had fully adopted the ideas ' 
of Bartolus^ and also that Samuel Sirick^ a German 
professor who wrote as late as the commencement 
of the eighteenth century, had done the same. 

77. Gregorio Lopez (o) and Matienzo (/>) adopt* 
ed the same distinction in Spain; the consequences 
of which we shall see in another dissertation. In 
conformity with this distinction they decide this 
law to be a real statute. Tada eosa que el maridoy y 
la mugefi ganaren^ o campraren de eonsuno^ ayan lo am^ 
bos por medio, (y) ** Every thing which husband 

(e) In antiq. cam. Brit,, art. 218, glot. 6, n. 14. 
(/) Tract. 1, ». 4. 
(g) Dec. 125, n. 8. 

(h) De jure quod oritur ^c.f ttt. l^cap. 1. 
(t) De itatutiif tec. 4^ cap. 2, n. 1. 
(/) Mimoiree $ur Untatuie, part. l^ch. 9. 
. (m) Traiti dee ttatutt, obt. 2. 
(n) Ch. 23, n. 46&47. 
(o) M. I. 24, tit. 1 l^partida 4,gt. gaftaneioi. 
(p) Ad. I. 2, Ht. 9, lib. 6, Recap, gl. 1, n. 75. 
{q) L 1, Itt 3, lib. 3, I\iiro Real. 
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andivifejhaUgainor porchttse togetb^r^tbegr «hall 
have equally between them,** Upon the ground of 
thiB distinction, then, the following statute must be 
regarded as. personal. Hommes eifemmes eonjoinis 
tnsembUpar manage^ sent ewnm/um en biens meubles 
0i conquUs immeubUs faiti durani et constant ledit ma» 
fiage. (r) Yet these two laws were intended to 
produce precisely the same effect To say, that 
one of thescf laws is real and the other personal, 
is to give effect to a verbal construction of the 
law against the manifest intent of the legislator. 
This mode of adhering to the letter, in opposition 
to the intent and meaning of the law, is not only 
against natural reason and good sense, but is re- 
probated by many express texts of law. Xfos enim 
non verbisi sed ipsis rebus leges imponimus^ says the 
emperpr Justinian. (#) JVbn jigura literarum^ sed 
orationef guam exprimunt literm^ obligamur^ says the 
jurisconsult Paulus. (t) Scire leges^ noti est verba 
earum tenere^ sed vim ae potestatem^ are the words 
of the jurisconsult Cebus. (ti) An illustrious ex- 
ample of the rule of interpretation, which forbids 
the setting up of the literal terms of a law against 
the intention of the legislator, will be found in the 
. law scire cportet 13, §. a/tW etiam 2, J^. de excusatio^^ 



(r) jIH. 820, GmltiiiM lit la |)r^Ml^<fvfComl^<f« Pant. 
(•) U omm 8, Cod. commim. de hgat. 
(0 I. Mfff. de ohl. el act. 
(ti) I. 11. ff. d€ Ugilms. 
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mbuiyin which twe^ hare the opinions of BerMniui 
ModestinuSf Cerbidius' Scfevdla^ Julius Pinduif BXid, 
DomtiuB Ulpianus to this eflect (v) 

78. DumouUn {w) divides statutes into two 
classes; !• those which relate to the forms and 
solemnities of acts and of judicial proceedings : 
and, 2. those which concern the merits and 
decision of causes. 

79. This second class of statutes he subdi- 
vides into 1. those which depend upon the will 
of parties, quoe pendent a vobmiate partium^ vel per 
eas immuiari possunt : and 2. those which dispose 
independently of the will of man. ^ut siatutum 
disponii in his^ quce non pendent d voluntate partium^ 
sed a sola potestate legis. 

80. These statutes of the last description, act 
either upon persons, or upon things, and therefore 
he distinguishes them, as personal, or reaL 

81. When the statute acts upon things, the 
law of the place, where the thing is 9ituated, is 
alone to be considered. Jlut statutum agit in rem^ 
et quaeumque verbonim formula utatur^ semper tnjpt- 
citur locuSy ubi res sita , est. Undi sive difiot^ Bona 

NON VENIANT AD FJEMINAS, sivs FAMINJB NON SUCCE- 

DANT, semper locum habet in bonis sitis inter fines 
suoSf sive fcemince sunt subditce statuto^ vet iton, sive 
eives vel exterct* 



• ' • 

(v) See also D«moti/tn» in aniiq. cent* Parti ^ §• 13^ glei. 4, 

R. 8»ct JVoto tfi GMfiment. ChoistMug^ page 1104^ eil. of 1681. 

fw) Ad lib. ] , Cod. de Sum. ZWti. virb. Conelmn^nei de itatudi. 
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' 82. But when the statute acts upon persons, 
then it affects only subjects; and does not include 
strangers. jSuiiUUutuni agit in personam^ tt tune non 
inehdit exieros^sive habilitet^ rive inhabititet pereonam. 
In speaking of the action of statutes upon persons, 
or upon things, he intends only their direct effect 

83. lit thus appears, that DumouUn regarded 
as personal or real statutes, those only which con- 
cern the merits of causes and which are prohibi- 
tory. Those statutes, which dispose concerning 
the nature- of contracts, and which are not prohibi- ' 
tory, but are subject to be controlled and changed 
by the agreements of parties, do not, in his opi- • 
nion produce an effect by the mere force of the 
statute or custom, but the effect is produced by 
the implied assent and tacit agreement of the 

* parties. Cirea idem membrum prinue iubdistinctionis 
notandum : Quod tune non tarn agitur ex consuetudine 
vel statuto^ qudm ex taeito pacto inexistenti^ vel ex 
contractu informato d statuto^ vel consuetudine. 

84. Boullenoisj (x) in treating of the sta- 
tutes concerning the partnership between mar- 
ried people, has supposed^ that DumouUn consi- 
dered them to be, in their own nature, real, and 
that he resorted to the system of a tacit convention, 
in order to avoid the great injustice, which would 
follow from such conclusion. This, however, was 

*not the opinion of DumouUn^ as fully appears from 



(x) Train du StatuU^ obi. 29. 
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* the foregoing abstractf taken from a part of hi9 
works, in which he does not refer to the coi\)ugal 
community. 

85. To understand the system of DtimouKnf and 
the distinction he makes between prohibitive sta- 
tutes and those which are subject to be controlled 
by private conventions, it will be necessary to 
consider, the particular case, to which he has ap« * 
plied his doctrine, the interest of the husband in 
the dotal property of his wife. 

86. In the diflTerent Italian states, and in those 
provinces in France which were governed by 
the Roman law, there existed various regula- 
tions with respect to this interest, which was 
called the lucrum dolts. By the statutes or cus- 
toms of some places, the husband gained by sur- ^ 
vivorship the whole of the dotal effects ; by those 
of others, he gained a third, by some a fourth, and 
by others nothing. 

87. Statutes of this description do not affect 
the personal capacity of the parties, but * dispose 
concerning property merely. If then the effect 
must be considered to be produced by the mere 
force of the statute, it can be but real, and can 
only affect property lying within the territoxy of 
the statute. .Yet, Baldus affirms it to be the 
common opinion of the doctors, that with respect 
to these gains the customs and statutes of the ma- 
trimonial domicil should alone be regarded. Coit- 
suetudines et staiuta vigentia in domicilio maritu And 
he adds, non euro ubt res sint positte quce in dotefn 
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jatm sunt, (y) This opmioA has in Spain Teoeiy^d 
the sanctiori of positive law. (jt)' 

88.^ This opinion can have ho other founda* 
tion than that of an implied contract A statute 
cannot of itself produce an effect upon property 
beyond the limits of its jurisdiction. But the 
effect of a contract is personal and is extended 
to the property of the party obligated, wherever 
that property may be situated. The law imposes 
upon the husband, who receives a dowry with his 
wife, an obligation to restore that dowry upon 
the dissolution of the marriage, and implies an 
undertaking on his part to perform that obligation. 
For this the wife is supposed to stipulate, and to 
this the husband is considered to oblige himself. 
.Or, the law does not require him to restore the 
whole of the dotal effects, but allows him to retain, 
as a gain to himself, the whole, or the third, or 
the fourth part of such effects. In such case, ho 
does not contract an obligation to restore that, 
which the law allows him to retain ; nor does the 
wife stipulate for such restoration, but tacitly 
consents to the husband's retaining what the law 
permits him to retain. This tacit consent is im- 
plied from her not requiring an express contract 
to the contrary. Velk videiury qui fion tmpeditf 
-quod impedire potest. The case supposed, is that 



(y) CoiiJ. S08« 

(g) L 24, tit, l\,part, 4, JRocbrtetii Suare:r^ di hanii acquisi* 
III, n. 42 & 43. 
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of a statutet not absolute and prohibitorj, bat 
' admitting of contrary pacts in the contract of 
marriage. The tacit consent cannot be implied, 
where the jpower of expressly dissenting is denied. 
89. The statute of the matrimonial domicil, 
which allows to the husband a gain by survivor- 
ship in the dotal effects, but does not prohibit an 
express pact to the contrary, is considered to make 
part of the contract and to produce all the eflects 
of an express agreement. It therefore is indifle* 
rent, whether the dowry consist in moveables, or 
immoveables, or whether the immoveables be si- 
tuate within or without the jurisdiction of the sta* 
tute ; for the gain is not statutory, but conventional. 
There is, however, an exception to this, when the 
immoveable property, making part of the dotal 
effects, is situated in a place, where there is a 
contrary statute with prohibition against any 
agreement to the contrary. Such a statute would 
render ineffectual any express stipulation to the 
contrary, and must equally exclude the effect of 
any implied or tacit contract. When, on the other < 
hand, the statute of the matrimonial domicil is 
prohibitive, there is no tacit contract, because 
there is no volition, and consequently nothing to 
affect property situated in other places,.except the 
laws of those places. But this will not prevent an 
express stipulation from having effect upon pro-: 
perty situated in other places, where there ia no* 
prohibition; because the prohibition, in the case 
last supposed, is real, and is therefore confined to 

10 
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the tenitorj of the statute. Ineii iaeitum pactum^ 
quod mariius heraUiur doiem eanveniam^ in easu^ et 
pro proporiiane staiuH iUius dmnieiKu g^od prtevidetur 
Sr inieUigitur^ et istud taciturn pactum^ nisi eonventum 
fuerit^ intrat in actionem ex stipulatu rei uxorice^ et illam 
informat. Itaque semper remanet forma semel ab initio 
impressa; ita etiam tenet Bald. Jtngel. Paul. See. Jfon 
solum inspiciatur statutum vel consuetude primi illius 
domicilii pro bonis sub illo sitis ; sed locum habebit ubi^ 
que etiam extra fines et territorium dicti statutin etiam 
interim correptiy et hoc indistincti^ stve bona dotalia 
sint mobilia^ sive immobilia^ ubicumque sita^ sive no* 
mina^ ut etiam tenet Baldus. Ratio punctualis specifica 
procedet in vim taciti pacti adformam statuti. Veluti: 
quod taciturn pactum pro expresso habetur. Ergo istud 
lucrum statutarium proprii non est, nee legale^ sed con^' 
ventitium seu pactionale. JIUds si statutum esset abso-* 
lutum et prohibitorium^ non obstantibus pactis fiactis in 
contrarium^ tunc non haberet locum ultra fines sui terri* 
torii^ nisi expressi de tali lucro eonventum fuisset. Quia 
pactio betie extenditur ubiqtic^ sed non statutum merum^ 
hoc esty sold et merd vi statuti. 

do. There would seem to be no difficulty in 
understanding this passage, and yet its meaning 
has been most strangely mistaken and perverted 
by Frpland; (a) and his error has been carelessly 
adopted by the supreme court of Louisiana, (b) 
According to them Dumoulin is made to say, that 
the tacit contract has less force, than the express, 

(a) Mimoirti »ur Ut ttaiuti^ page 63 e< 218. 

(6) Case of Saul vt. Hit Creditors, 5 Martio> N. S. 56& 



that the former will not have an extent to affect 
property situated in another place, where there 
is a contrary prohibitive statute, but that an ex- 
press convention of parties, residing in one place, 
will control the effect of a prohibitory statute of 
another place, upon immoveable property lying 
within its jurisdiction. Such an absurdity must 
not be imputed to this great man* The statute, of 
which he here speaks, is the statute of the domicil, 
and not of the situation. 

9 1 • Many specious objections have been urged 
against this doctrine. I shall reserve the consi- 
deration of these for a subsequent dissertation 
upon the conjugal community. 

92. D^Jirgentri succeeded DumouUn^ and his 
system is the next to be examined. Previous to 
his time, the jurisconsults were satisfied with the 
distribution of statutes into personal and real. 
He sought to refine upon the subject, and to make 
a third class of mixed. He says, that, to deter- 
mine in what territories a statute should have 
an effect, some had thought it sufficient to consi- 
der, whether the statute regarded the person or 
the thing ; but that the great difficulty consisted 
in knowing, when the disposition of the statute 
applied to the thing and when to the person, 
and that those who had written upon the subject 
had not always properly discriminated, but had 
sometimes made that fail upon the person which 
rather concerned the jtbing. He proceeds to say, 
that these doctors had omitted to speak of a third 
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class of statutes* rerj necessary .for a right un- 
derstanding of the subjectt. and that this class 
consisted of those which were - mixed^ relating 
both to persons and things. In eo disiinetione ter^ 
tiwn quod erat adjiciendum menU>rum omiserunii valdi 
neeessarium de his dispositionibus qua in rem quidem 
conceptct reperiuntur^ sed tamen rerum in his consider 
ratio prcedpua esU qui casus mixtus est de personis 
ei rebus, (c) 

93. The personal statute he defines to be, that 
which prineipaliter de personarum jurey conditioner et 
^alitate statuitur^ abstracts ab omni materia reali. (d) 
And aflerwards he says, personam aliter affici statuto 
negamusn qudm cum de universalipersomje statu disponity 
€i aUam d priori inducity aui alterat. (e) 

94.. He proceeds to give examples of such sta- 
tates as he considered to be periBonal: velutiut 
major tBtateei rerum suarum compos did et haberi de^ 
beatr qui vigesimum cetatis annum excesserity quah est 
hoc nostrum^ art. 457, aut qui^ vigesimum quintum^ ut 
Parisiis. Aut cum nuptce interdicitur omni contrahendi^ 
art. 5'^A. Jlut cum hi qui alienee potestati subsinty 
negantur posse obligari, art .214 8r 507. Aut cum in 
Uberis statuitur^ ut in potestate patrum sint^art. 498. 
Aut cum prodigo bonorum administratio interdicitur. 
Art. 491. (/) 



(c) ill anUq. eem. Bnt. aH. 218, gl. 6, n. S. 

(d) Loe. eit. n. 7. 
(«) Loc. dt. n.U. 
(/) L. €. fi. 7. 
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,, 90. Of real Btatutes he gives these examples, 
,Rwlia sunU ut qua de modo divtdendarum hereditahnn 
canstituuniur^ in capita^ in stirpes^ aut ialia. lietn de 
modo rerum et quota donationum. Item illud^ ne in tes* 
timento legari posset viro ab uxori^ quod quidem de 
immobilibus eonstituit et rebus soli. Item illud^ ne cons^ 
tnnte matrimonio eonjuges res soli donare possunt. (^g) 

96. Of statutes, which he regards as mixed, 
he gives this example. Mixtorum exempla ponun" 
tur, cum mutatione personam eontingit familice erciscundas 
judicium mutari^ veluti dim res soli immobiles ad cequa* 
km sortem rediguntur, ex eo quia Iieredes sunt pagani^ 
dim alioqui rerum alia et diversa- sit conditio in bonis 
nobilibus et feudis. Hie enim personarum conditio 
dividendi judidum mutai. {K) The other example, 
which he gives of a mixed statute, is that which 
prohibits a minor to alienate his immoveable pro- 
perty, and which he distinguishes from a personal 
statute in this way. Si ita statuas; minor estn qudd 
intra viginti annos natus est ; personale est : si ita^ mi* 
nor ne immobile alienet^ quod intra statuti territorium 
sit ; mixtumfit de re et persona. 

97. To the statutes of this third class he gives 
the same, and no greater effect, than to real sta- 
tutes. Quce realia, aut mixta suntj haud dubie loco-' 
rum et rerum situm de spectantj ut aJiis legibus qudm 

territorii judicari non possunt. (•) 

{g) L. Ci ft. 8. 
(A) L. c. n. 9. 
(0 ibid. 
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98. This author does not give a^finition of 
real statutes i but from what he has written, from 
his examples, and from his mode of classification! 
it was evidently his opinion, that real statutes 
were those only which governed things, with 
entire abstraction of the person ; as he also re- 
garded as personal statutes, only those which 
regulated the condition of persons, with perfect 
abstraction of all matters real. 

99. To consider this matter abstractly, laws 
may be said to affect merely persons, or merely 
things, or both persons and things; and that, 
therefore, they are purely personal, or real, or 
mixed and partaking, at the same time, of the 
nature of personality and reiality. Accordingly 
we find that Rodenburgh^ who admits only the 
antient division of statutes into real and per- 
sonal, and wholly rejects this third class of mixed, 
says : Aut staMum disponit simphciier de personts^ aui 
solummodode rebus ^ aut conjunctimde utriusque. 

100. But it is one thing, to regard the construc- 
tion of a statute, another, to regard its substance 
and effect. Effectum eienimei in siatutis nos intueri 
oporietj eoque potissimum inspector mixtura const' 
deranda^ guce eiiam in muUis oblinebii siatutis. (a) 
jyArgmtri imagined this third class of statutes ; 
because it was rendered necessary, by the strict 
construction, which he gave to personal and real 
statutes. But as he allowed to this class no 



(a) VotU de Mtatutit, tes. 4, cap. 2, «. 2. 



79 

greater effect than to real statutesr the classifica*' 
tion is perfectly useless in- jurisprudence. To 
determine the nature of statutes, we must con- 
sider them according to their eflects; and no 
statute can be regarded as mixed, unless it pro- 
duce the effects both of a personal and of a real 
statute. 

101. The first example of a mixed statute, put 
by D^jirgentrS^ is that of a statute undoubtedly 
real. It acts directly upon property, making an 
absolute distribution of it among heirs, in consi- 
deration, indeed, of the quality of the person, but 
without affecting that person with any personal 
capacity, or incapacity. It provides, that, among 
nobles, the eldest son shall inherit, and that 
those, who are not noble, shall divide the estate 
equally. But the quality of noble, or roturier^ 
is not in dispositione^ sed in enunciations The sta- 
tute does not qualify the person ; but, supposing 
a certain qualification in the person, directs the 
distribution of things. 

102. The other example stated by D^Jlrgentri^ 
minor immobile ne alienet^ has no greater claim to 
be considered mixed. This statute supposes the 
state of minority, and prescribes the eflfect of 
that state upon the alienation of immoveable pro- 
perty. The quality of minor is i» enunciatione 
only, the disposition of the statute is directed to 
things. Accordingly, Burgundus and the greater 
number of authors regard this statute as real. 
Boullenois and Merlin^ however, consider it per- 
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sonal, apon the ground' of its being merely a 
consequence of the general state of the person* 

103. • We have seeny that the effects of a real 
statute are confined to the territory, and within 
that are absolute upon property, whether pos- 
sessed by citizens, or strangers. It has been 
also shown, that personal statutes affect only 
subjects, and are not limited as to territory. A 
statute, to be mixed, should have the effects 
of both; and as neither of those mentioned by 
ly^rgentri have such effects, they cannot be 
considered as mixed. 

104. It is in this manner that the system 
of D^Jlrgentri^ relating to mixed statutes, has 
been refuted by J9tir|ruttc/u5 ; who concludes, that 
he cannot admit such statutes to be mixed, as 
produce only real effects. Quidquid sti^ ego porrd 
ne usum quidem ejusmodi mixtorum ^s$e putem^ cum 
hand aliter qudm realia concltidantur ierriiorti sui 
Kmitibus : nee enim verba^ $ed effectum in statuiis 
considerari oporiet. {b) 

105. This author commences with saying, that 
statutes are of two kinds, personal and real. iS/a- 
Morum duo sunt genera^ alia personalia^ alia realia. 
Realia quce res ipsas dirigunt^ cL eonsideraiione per* 
sonce abstracias : personalia^ qua dumiaxat personaa. 

• He says, that all the old authors were content 
with this division, but that D^Argentri^ a man 
exceUentissimi ingeniij had added a third number, 



^ t 



(6) Tract. ]»ii. 1. 
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iiamel J mixed. He proceeds to examine the sta- 
tutes supposed by D^Jlrgtnlr4 to be mixed, and 
concludes that they are not so« but merely real, 
and that, unless there be statutes, which have the 
effects both of personal and of real, it will b^ 
sufficient to be contented with the ancient division. 
106. According to the system of this author, 
all statutes, which relate to the alienation of im- 
moveable property, are real. Therefore, he con- 
siders the statute, minor bona sua ne alienet^ to be 
mixed, the word bona including both moveables 
and immoveables. This statute he says, is per- 
sonal, in. so far as it regards moveables, which 
depend upon the person, and are governed by 
the same law which governs the person. The 
statute will therefore have both real and per- 
sonal effects. In its operation upon immoveables, 
it will be confined to the territory; but will have 
effect upon moveables, wherever they may . be 
placed. Ergo rectiiis mixtum dixeris^ quod personctj 
rebttsque in eodem territorio consistentibus jus ponit. 
Ui puta minor bona ne alienet. JVom^n enim personct 
generaUier aecipiiur^ ui universa compUctatur mobilia^ 
quoi hand alio jure habentur qudm persona ipsa^ a qud 
legem^ situmque accipiuni. Quoties itaque bona alie^ 
nari prohibentury non est simplex oratio ; nam bonorum 
aj^ellaiione et m^^bilia contineniur^ et immobilia. Pro* 
indi huic subesU et personate aliquid^ et reale^ qua: 
geminani orationem, omnemque prohibitionem faciunt 
simul circa res^ personasque consistere. Siaiuium per* 
sonale personas respicit. Reale res eerti tetritorii. 

11 
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utnuquB. CakieqUenter^ ea qim UMp^fifM* 
natia^ una eum personA eireumferuntur^ quoeumque hco 
se iranstukrit^ ei per universa territaria viresquef€l 
ejffeeium porriguni. (e) * 

107. Another statutCt which Burgundus re- 
gards as mixed, is that which prohibits a married 
i¥oman to contract, or to alienate, without the 
consent of her husband. This is in accordance 
with those principles of this author, which have 
been before fully examined. This statute, he 
says, is personal, inasmuch as it prohibits the 
wife from contracting, and real, as it forbids her 
to alienate her immoveable property. If, by the 
law of her domicil, the wife be subject to the ^ 
power of the husband, she cannot make a valid 
contract in any place whatever; but, according 
to this system, the alienation of her immoveable 
property will be effectual; if the law of the situa* 
tion does not require the authorization of the bus- ' 
band. Concerning this I will refer to what has 
been before said, concluding only, that the statute 
in question is purely personal. 

108. Concerning the other case put by Bur* 
gnndus^ it is observed by Rodenburgh^ that although 
moveables are always subject to the law of the 

• owner's domicil, wherever they may be placed, 
and that rieal statutes never extend beyond the 
territory; yet this does not furnish a reason for 
imagining a third kind of statutes. Because the 

(c) Trait. 1, n. «. 
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reasoDi why moveables are goyerned by the same 
laws which goyern the person, is not that the 
statutes are personal; but that moveables, not 
having a fixed situation, but being capable of 
being transported from place to place at the will 
of the owner, are considered to have their situa- 
tion in the place of his domicil. Consequently, 
it cannot be said, that the statute extends beyond 
the limits of its territory, or that it is personal, 
although it produces an effect upon moveables 
elsewhere; because those moveables are consi- 
dered to be within the territory. He is therefore 
astonished, that D^^Argentri should have called 
statutes affecting moveables personal, forgetting 
his own preceding definition of personal statutes, 
that they were those, which dispose of the univer- 
sal state and condition of the person, abstractly 
from all things real ; which definition does by no 
means suit a statute regulating moveables. He 
therefore concludes, that statutes are either real, 
or personal, and that there are no mixed. JN'ee 
aliud statuti genus ^comminisci nos illud cogit^ gvdd 
. mobilia extra territorium existentia statuti dispositiane 
contineantur^ realia autem statuta non soleant excurrere 
ulterius^ guam sese territorii limites protendant : qua: 
dubitandi ratio transversum egit Burgundum. Mobilia 
quippe ilia non ideo subjacent statuto^ quod personate 
illud sit^ sed quod mobilia eerto ae fixo situ carentiOf 
ibi quemque situm velle habere^ ae existere intelligimus^ 
ubi larem ae fortunarum fixit summam. Quare quod^ 
cunque domtcilii judex de mobilibus staiuerity non ideo 
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maUbi ixistentibui obtinen dixerh^ ^fUdd nirei extra 
territorium parrigdt statutwny nedim quod pentmale 
9i/« sed quod in domeiUi loco mobiUa inieUigantur mi « 
tere. Unde nee satis demirari queo Argentreum etatu* 
turn mobiUbus indicium vocantem personcJcj haud bene 
memorem daim A se pauld ante descriptionit% quA per^ 
eonaUa ea esse docuit statuta^ quibus de personarum 
universali jurcy ae conditioner ab omni materid reaU 
separatd dispomiur. Qtue utique definitio statuto^ de 
mobilibus concepto^ neutiquam congniit. Ut evidenter 
appareat summam statutorum divisionem in duo ge* 
nera deduci^ ut alia personalia^ alia realiay nulla mixta 
sint. (d) 

. 1 09. Rodenburgh considers statutes under three 
points of view, as disposing merely of persons, 
merely of things, or jointly of persons and of 
things. Those of the first class he regards as 
purely personal, those of the second class as purely 
real, and thoseof the third class as sometimes 
personal and sometimes real. 
' 110. To explain this more fully, he says, that 
either the statute fixes the universeJ state and con- 
dition of the person, with entire abstraction of 
real matters : Aut universus persona status^ aut con^ 
ditio in dispositione statuti vertitur^ citra ullam re^ 
rum adjectionemy as in these two examples, quota 
quis cdtatis anno sui juris sit ; quando exeat parentum 
potestate. (e) 

(d) Dtjurt fuod ariiur §x sMtUorum divtrritati, tit. 1 , c. 2. 
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111. Or the statute disposes of things without 
requiring the aid of any act of man. ^ai in solas 
nudasque^ res staiuti dispositio dirigitur^ vi nuttum in* 
tervenire neeesse sit actum hominis^ aut aliquam concur^ 
fire personm aperam. Such are the laws which 
regulate successions ab intestate^ ui bona matema 
eedani matemis^ patema patemis ; noihi succedant 
fnatribvs^ non succedant patribus; quando succedatur 
in stirpes^ quando in capita. 

112. Or^ finally, the statute permits, forhids 
or regulates what persons may, or may not do, in 
relation to their property, ^ui permittat denique^ 
vetatj aut ordinal actum dpersonis circa res peragendum^ 
ex utriusque complexu constructum statutum^ contra 
quod, ut queat committi quippiam, personcB actum inters ^ 
venire necesse est. Of this last class he states the 
following examples. Sine indulto Principis de rebus 
suis nemo testato : conjuges sibi invicem non leganto ; 
vir citra consensum uxorium res soli non alicnato. 

113. Having made this division, he proceeds 
to an inquiry into the mode of distinguishing what 
statutes are personal and what are real. As to 
the statutes of the first and second classes, he 
thinks it sufficient to consider the subject of 
the statute, without attending to its motive ; so 
that, if the law dispose only of the universal 
state, quality, or condition of persons, abstractly 
from all consideration of their capacity or inca- 
pacity to do particular acts, the statute is undoubt* 
edly personal. Si persona status^ quaUtas, aut con* 
ditioy cui lex in universum ponitur^ sola sit in staiuti 
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dispoiiHomt eitra vJKm.o/ctlU d persona ts$reend% mm^ 
timem^ itaitUum: haud. dubii. personale sit) haiiendum^ 
But statutes which; concern inheritances, are 
merely real« In rerum verd sueeesiianes scripta staiuta 
meri rcalia sint. (ay 

114, Finally, ifthe question be ofa statute made 
to determine, what acts a man may or may not 
do, he thinks it important to inquire, if the act 
permitted, or prohibited, pertain to the general 
state of the person, so that the permission or pro^ 
hibition is conformable to that general state, or 
if the permission, or prohibition is contrary to 
that general state, if it troubles or deranges that 
state. Cerio denique actuU persona gerendo^ si prce* 
figalur Ux^ intersit utrum ad personarum periineai 
staium^ aui iurbei earum conditionem^ an- non. In the 
first case, the law is to be regarded as personal. 
In the second case, he thinks, that the nature of 
the act, permitted or prohibited, is alone to be 
considered ; so that, if the act be real, as an alie- 
nation, the statute will be real ; but if the act be 
personal, as a contract, the statute will be per- 
sonal. Therefore, that, in this second case it will 
be unnecessary to consider the person, of whose 
act the statute disposes, or the motive of the law, 
which may have been derived from the quality 
of the person and have caused the making of the 
•statute; but the statute will take its denomina- 
tioa from the object, or act, which is permitted 



"^■^■^^ 



(a) Loc. ctV. 
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or prohibited* • Hot two eaiUnfMluraatlns ae^uJitOi 
veniat in conridtraliontm^ vi • 9$ reaiis sit adusy quatei 
Bunt rerum alienaiiones^ realium numero^ sin personalis^ 
guatis est contrahendi potestas^ personalium classe st€h 
tuta veniant ; adeoque turn non spectandam personam^ 
de eujus actu statuto disponitur^ out rationem^ qum i 
gualitate personali forsan ducta statuto cawam dederet^ 
sed denofntnationem desumendam esse ab objecto vel 
actu^ ad quern applicatur personce vel inhibita vel 
permissa agendi facultas. (b) 

115. The system, next to be considerecl, is 
that of Paul Voet. He says, that the common di- 
vision of statutes is into real, personal or mixed. 
He states and rejects the distinction of Bariolus 
before noticed ; and then proceeds to an examina- 
tion of the statutes, ivhich D^JlrgentrS and Bur^ 
gundus had considered to be mixed. He denies, 
that these statutes can be regarded as mixed; 
becau3e the effects of statutes are principally to 
be looked to, and that those supposed had no effect 
beyond the territory of the statute. Verum in 
pnenominaiis^ nulld ratione effectus est mixtura^ ut quet 
non extra territorium statuentium sese extendunt. (c) 
He notices particularly the statute, ne minor bona 
alienet, which Burgundus supposed to be personal, 
inasmuch as it governed moveables, and had effect 
upon them beyond the territory of the statute, 
and real, as its effect upon immoveables was 

(&) Loc* ciu 

(e) De $tatuii$t «ec. 4, c. ft, n. f. 
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confined to the territory ; and says, that the person 
of the minor is no more affected primarii^ by a 
prohibition to alienate moveables, than by a pro* 
hibition to alienate immoveables : neque mim magis 
affieitur persona per prohibitam mobilium aUenaiionemf 
gudm immobiKum : but that moveables are consi* 
dered to have no other situation, than that of the 
owner^s domicil : verim qudd mobiUa esse /inganiur 
ti inietliganiur^ intra ierrtiorium^ ubi tninor domiciitum 
habeU He therefore does not admit, that in the 
understanding of the law, such statute has any 
effect beyond the territory, because mobilia ibi 
eemeantur esse^ secundum juris itUtUectum^ ubi is^ cu- 
jus ea sunU sedem aique larem fortunarum suarum 
colheaviL (J) 

116. To make his ideas more plain, he con- 
siders statutes in two points of view; first, in 
respect of the objects which they affect; and 
secondly, in respect of the effects which they 
produce. 

117. In respect of their objects, he thinks, 
that some are personal, and some real ; iUa qua 
affiduni personam^ adeoque ei quasi inhtereni; kcse 
qua rem afficiunt : ilia qua circa personam potissi^ 
mitm quid disponunU seu in ordine ad personam ; hae 
qua circa rem^ et potissimvim^ in ordine ad rem^ aliquid 
staiuuni. (e) Considered in this point of view, 
he thinks there can be no statutes of the mixed 



(d) De ttatutii, «ec. 4, e. 2, n. 9. 
(t) Loe. eit. n, 3. 
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kind; b^au^e all statutes myst haveaipredomi« 
Dating eflect^ either upon persons, or upon things, 
and should therefore be classed, according to. 
the object which predominates. JEi ild forth nulla, 
dabuntur mixti generis statuta^ qudd vel magis rem qudm 
personam^ vel magis personam gudm, retfi affidant. 
This he confirms by an argument drawn from 
the intitutes, which divide actions into those in 
rem and those in personam^ {a) 

118. Considering statutes in respect of their 
object, he does not think, that those, which regu* 
late the solemnities and forms of acts can form 
a separate class ; as these must aflect either the 
person or the thing. 

119. But statutes, considered in relation to 
the effects which thejr produce, are, in his opi- 
nion, real, personal, or mixed. Qudd si staitUa ra^ 
iione qaorundam effectorum considerentur^ sic meo sen^ 
su^ alia erunt realia^ alia personalia^ alia mixta. (&) 
Real statutes, he says, are those, which have no 
effect beyond the territory of the legislator ; but 
within that territory affect strangers, by reason 
of their immoveable property there situate. /2ea- 
lia^ qucB non extra territorium statuentium vires suas 
exserunt. Sed tamen non subditos ligant^ ratione 
bonorum immobiUum ibi sitorum. That personal sta- 

. tutes are those which extend beyond the terri- 
tory, and adhere to the person in all places ; but 

9 

'''* (a) §. 1, Inst, de action, 
{h) Sec. 4, c. 2, n. 4. 

12 
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which affect onljr suhjectfl, and not strangerv.- 
Persanatia^ jum etiam sese exiendunt extra ierriiorium^ 
adeoque seeuwium D. /)., eomitari dicuntur personam^ 
vbigue heorum^ ut tamen respieiani subditos^ non ex- 
teroSi out peregrinosj qui ab aiieno territorio nullam 
gualiiaieni accipiunt. f 

120. Regarding statutes in respect of their 
eflfects, he considers, that those may be called 
mixed, which produce an effect, both within and 
without the territory, which, within the territory, 
bind not only citizens but strangers, and which 
have an eflect beyond the territory upon property, 
wherever situated; such statutes having the ef- 
fects both of real and of personal statutes. Stcque 
mihi mixta dicmtur^ quce effectu aliquo inspector partim 
intra^ partim extra territorium^ vires exserunt. Intra^ 
in quantum obstringunt omnes^ sive incolas^ siveforeti' 
ses, ibi contendentes vel aliquid agentes ; extra^ in quan^ 
turn sese extendunt ad omnia bona^ ubicumque locorum 
jacentia. lllud participando^ de statutis realibus^ hoe 
de personalibus. (c) 

121. Thereibre, he considers, that those sta- 
tutes, which dispose de mode vel solemnitate^ in 
omnibus negotiis et causis sive judicialibus sive extra^ 
judicialibusn adhibendd^ are mixed. 

122. This class of mixed statutes, imagined 
by Foe/, demands some few observations. In the 
first place, it is not universally true, that statutes, 
prescribing the forms and solemnities of acts, 

« 

(c) Sec. 4| c. 2, D. 4* 
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have an. effect upon property situate in all other. 
place8f.a8 Froland(d) has abundantly shown, from 
a great, number of instances.' Secondly, although 
the effects of statutes are to be principally con- 
sidered ; yet the nature of them is not to be 
altogether determined by the extent of the effects 
ivhicli they produce;' or, to express my meaning 
more accurately, they do not depend upon the 
territorial limits of the places, in which their 
eff^ects are produced. It is of the nature of n?al 
statutes, to affect directly things, and of personal 
statutes, to affect directly persons. The direct 
effect of statutes, which prescribe the solemnities 
and forms of nets, is neither upon things, nor upon 
persons, but upon the act, the authenticity of 
which they are intended to establish. A statute 
requires, that a testament shall be made in pre- 
sence of a certain number of witnesses. This 
does not affect the capacity of the testator to make 
a testament, nor has it any concern with the power 
to dispose of his property; but merely provides 
for certain solemnities, in order to establish the 
authenticity of this declaration of his will. As 
a statute, of this description, acts neither upon 
the person, nor upon the property, prinumd, it 
does not partake of the nature, either of a per- 
sonal, or of a real statute, and therefore cannot 
be considered as mixed and compounded of both. 
It is of a nature entirely distinct; as will be more 
fully shown in a separate dissertation. 

• 

{d) Mem, iur hutatt part. 1» cht 6, o. 8, 
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123/ These bbserratioro applj to' those lbr« 
malities, which concern the authenticity of acts, 
There fire others which are attached, either to the 
person, or to the thing. Such are the statutes, 
which require the express authorization of the 
husband to the contract of the wife ; and those, 
which require, that acts of sale, or of hypothe- 
cation, shall be recorded. The former are con- 
sequent upon the state of the person, and as 
the accessary foUowd the nature of the principal, 
they can only be regarded as personal statutes ; 
the latter are merely real. It is of these, that 
Vander Meulen speaks, in a passage quoted by 
BouUenois. Hme solennia vel circa actum persona^ 
Icni^ adedque personam^ vcl circa actum rcalcm^ adcd* 
que rem vcrsantur. Quod si sirU prioris generis^ 
solemnia ut acccssoria naturam principalis sequuntur^ 
personalia dicenda sunti, et vice versa ; in tantHm ut 
semper ad personam vel rem referri queant. 

124. Frohnd seems to have had a partiality 
for the opinions of D^JIrgentri ; and adopts > his 
definition of a personal statute. According to this 
author, the real statute is one qui regarde les fonds 
and the personal statute est celui qui conceme univer* 
sellement la personnel abstraction faite de toute matiire 
rieUe. (e) Yet Frohnd main'.:ains the personality 
of the SenaiuS'Consultus Velleii'anus^ which incapaci- 
* tates females for one particular contract only, and 
cannot, therefore, be said to afiect the universal 

(t) Af«iii. tur le« ftal. p.6l9t 09. 
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state of the penoiu He is. also of opinion, that 
the law JtdtQ eh fwndo dotali jreodering inalienable, 
the dotal property is personal y yet this law cai^- 
not be said to concern the person of the wife^ 
abstractly from all things real^ 

] 25. BouUenoisj in his first work published in 
1727, examined the examples of mixed statutes 
stated by D^Argeniri and Burgundus^ and con- 
cluded, that neither of them were mixed ; and in 
his great work, published after thirty years re- 
flection, he makes the same conclusion. In the 
first work he concluded, that it was unnecessary 
. to suppose such a class, that no statute could be 
considered mixed, unless it disposed, at the same 
time, of persons and of things, d'^une dispqsttion prin^ 
ctpale ei non dipendante nicessairement Pune de Pautre ; 
and that this would not be a single statute, but 
two statutes contained in the same law, one of 
which would be personal and the other real. He 
states this instance ; Un chacun de franche et Ubirale 
condition pent s*obliger personnellement par, empruni^ 
eauiionnemeni^ See. ; mais ne pent charger^ vendrCf ni 
hypothiquer ses propres^ si ce n^esl par le consentemeni 
de son hiritier apparent^ ou par nicessiU jurde* If 
this were to be considered as one statute, it would 
be necessary to admit it to be mixed ; inasmuch 
as it contains one disposition purely personal, and 
another, which is undoubtedly real. But such 
dispositions, contained in the same law, amount 
to two distinct statutes, having each their separate 
effect. As, in this instance, a man is permitted 
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to contract a personal obligation. • This is a per* 
Bonal statute. He is also prohibited from selling, 
or ' hypothecating, his hereditary property, ex- 
cept with certain formalities. This disposition 
is undoubtedly real. These dispositions will have 
their distinct eflects; and it is immaterial, that 
they are found in the same law; for, upon a 
different principle, all statutes might be called 
mixed. 

126. His subsequent reflections, however, led 
him to the belief, that there were statutes, which 
affected, at the same time, persons and property, 
and which might consequently be called mixed. 
To these statutes he gives the denomination of 
personnelles rielles. His reason is that these sta- 
tutes affect equally, jpmioWd ei principaliiery persons 
and things. 

1 27. This author adopts, with some few varia- 
tions, the system of Rodmburgh. He distinguishes 
two sorts of statutes ; those which act, without 
requiring the aid of any act of men; and those 
which ordain what men may, or may not do. 
Statutes of the first class are real or personal, 
according to the subjects of which they dispose. 
But to determine the nature of those, which fall 
within the. latter description, the difficulty is 
greater. To arrive at this determination, he cbn- 

.siders it nocessary to examine two things : l""* Quel 
est ntat ei la condition de celui a qui la permission est 
aceordie ou a qui la defense est faite? 2** La per* 
mission au la diftme sont^elles la suite^ et la dipen-^ 
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donee de Vitdt et de la condition de ta penonne^'oti 
Boni^Ues eotitre son (tai et sa condition f* If the per* 
mission, or the prohibition, be merely the conse« 
quence of the general state of the person, he 
considers the statute to be personal, although it 
may have an effect upon property ; because that 
such permissions, or prohibitions, neither add to^ 
nor take from, the general state of the person, but 
serve only to explain and mark what persons may 
or may not do according to their general state. 
If, on the contrary, the permission or prohibition 
be contrary to the general state and condition of 
the person, he inquires, whether that state and 
condition be thereby troubled and deranged, or 
not. In the first case, he considers the statute 
to be personal, and in the second case, real, {a) 
128. By way of example, he states the law 
of the domicil, which renders a person major, 
and expressly permits him to perform generally 
all acts of civil life, or particularly such and 
such acts. This permission he regards as only 
the consequence of the state of majority and 
therefore personal ; but that if, on the contrary, 
the law of the domicil, after having constituted 
a person major, prohibits him from performing 
some particular act, either this prohibition has 
for its object some alienation of real property, 
or some personal act. In the first case, he says, 
the* prohibition is indeed, contrary to the gene- 
ral state of the person; but that the person is 



(id) TraiU d€$ 9tat, obt, 5. 
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not thereby afiected, nor does thereby saflfer any 
alteration; ^tni furhatur yui emdiHo. Such.pro^ 
hibition to therefore real. But if the prohibition 
made to the major has for its object some per- 
sonal act, then turbantur ejus eanditio^ and the.pro- 
hibition is personal; for nothing more intimately 
affects the person, than the prohibition to contract 
a personal obligation. 

129. He next proceeds to speak of the per- 
missions or prohibitions made to minors, and asks, 
how it is proper to decide in these three cases ? 
1st If the law of the domicil, which constitutes a 
person minor, forbids him to make any alienation, 
but the law of the situation permits an alienation 
in some particular case; 2d or, if the law of. the 
domicil permits him to make some particular sort 
of alienation, but the law of the situation prohi- 
biti3 minors from making any alienation whatever ; 
3d or, if the law of the domicil, and that of the 
situation, both permit the same particular acts of 
alienation. 

130. In the first case, he is of opinion, that 
the minor cannot make the alienation ; because 
the law of his domicil renders him totally inca- 
pable par iiai et par condition ; and that the law 
of the situation does not govern the person, and 
cannot give capacity to the person for any acts : 
nullam ab alio ierritorio qualitatem ampere potest. 

131. ' In the second case, of which he gives 
this example, si la lot [du domicile) permet d un 
mineur de donner ses propres d son conjoint par don 
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nuttud^ maii que la hn de la iituati&n h htidS/aid 
e&mme mineur^ he is of opiiiioDt that the law of the 
domicil efiectuallj habilitates the minor for the 
performance of this act, which it permits; but that, * 
as it gives to him only a particular capacity, con-, 
trarjr to his general state of incapacity, his general 
state of incapacity goes with him, and the parti- 
cular capacity cannot be exerted to the preju- 
dice of the statute of the situation, this particular 
capacity being ptrsnnne.lUt r^elU. Therefore, if hus- 
band and wile, being minors, have their domi- 
cil under the jurisdiction of a statute, which 
pjE^rmits a . mutual donation of their hereditary 
pVoperty, this mutual donation will not embrace 
immoveables, situate under the jurisdiction of a 
statute, which prohibits persons of this description 
from making such donation. 

132. As to the third case, he thinks, that 
: summo jurty the particular capacity, which the 

law of the domicil gives to the minor, cannot pro- 
duce an effect in any other place ; but that thie 
law of the situation, finding the person capable 
of performing the act in question, and concurring 
with the law of the domicil, it can hardly be 
denied, that, d tiire defratemiti^ the law of the situ- 
ation will admit the disposition made by him, who, 
by the law of his domicil, has the same capacity 
with that given by itself. 

133. This author denies the doctrine, that, 
in order to a statute being personal, it must 
necessarily dispose of the universal state of the 

13 
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perBon^ that is to sajv 911V/& hn dit^rmine un Hat 
giniralement pour iota les aetes de la vie eivik ; for if 
it were so, it would be necessary to say, that the 
statute, which emancipates a minor, is not per* 
sonal, since although it gives him the right of 
administering his property, it does not grant him 
the power of alienating it The Senatus^eansulius 
Velleiianus^ which prohibits females from becom- 
ing sureties, would be also real according to the 
same doctrine ; for this statute forbids only one 
pnrticular act, leaving to the persons affected by 
the prohibition, the power of making all other 
contracts ; yet there can be no doubt that this 
statute is purely personal. 

134. Considering, therefore, that there are 
statutes, which affect the person, although con- 
fined to particular acts, while the effects of others 
extend to all acts, he divides personal statutes 
into two classes, siatuts personnels universeb ei 
statute personnels particuliers. 

135. The first class he subdivides into those, 
whose effects extend to all the acts of civil so- 
ciety, as the statute which fixes the age of majo- 
rity ; and those, whose effects extend to all the 
property of the person, but are confined to a 
particular nature of acts. Such is the emanci- 
pation of a minor, which gives the power of 
administration, extending over all his property, 
but does not enable him to sell, alienate, or 
hypothecate his immoveables. 
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136. The statutes^ which he callR personndt 
pariicuUer^^ are those, which aflfect the person, 
for some particular acts only, with a capacity, 
or incapacity, contrary to the general state of the 
peraon. When the object of these statutes is 
a personal act, the s'tatute is purely personal; 
when the object is property, he denominates the 
statutes personnel riel. 

1 37. The statute, he says, is personal, inasmuch 
as it habilitates the person; and is real, inasmuch 
as this ability is confined to the disposition of a 
certain kind of property. 

138. These statutes he considers mixed ; and 
of these he gives as examples, the laws which 
permit married persons, under age^ to make 
to each other mutual donations of property, 
and those which fix the age of capacity for 
making a testament. 

139. This new class of mixed statutes results 
from the conclusion of this author, that those 
laws, forbidding the alienation of property, which 
are addressed to persons, whose general state is 
that of incapacity, are to be regarded as merely 
the consequence of that general state, and as being 
therefore of the same nature with the laws which 
fix that state. Thus he thinks the statute, minor 
sua bona ne alienet^ to be a personal statute, as being 
merely declaratory of the consequences naturally 
dependent upon the state of minority. If, how- 
ever, this statute, and others of the same nature, 
be in effect, real, as I expect to show hereafter, 
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there will be no neceseitj for eopposing this new 
class of mixed statates, which may then be admit*^ 
ted to be purely personal, and to have effect, by 
their own power and not from fraternity, in all 
places where the property of the person, affected 
with this particular capacity, may be situated, pro- 
vided there be a similar statute in the place of 
situation. If, on the other hand, the law of the 
situation do not admit a like exception to the 
general rule, forbidding the alienation of pro- 
perty by minors, these statutes will not have 
effect there ; not because the particular personal 
statute has not the same extended effect with the 
universal personal statute, but because its effect 
is impeded by a contrary prohibitive real statute 
of the situation. 

140. BouUenois gives us these definitions as 
resulting from his principles. 

141.. The pure personal statute he defines, 
or rather . describes as he says, in these words. 
Le statui personnel est une hi^ une ordonnanee^ un rigle^ 
tneni^ une eoutume^ doni ks dispositions cffectent la 
personne^ soit que eette affectation imprime en die une 
quoKti purement politique et distinctive^ soit que cette 
affectation ait pour objet de rendre la personne capable 
ou incapable^ par itat et condition^ pour les actes du 
commerce civile sans d*aiUeurs parler des biensy si ce 
'rCest par la suite et la consiquence de Pitat dont Phomme 
est affectL 

142. Of the statute purely real, he says, it is 
that, jfui affecte directement les biens en fixant leur 
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iori et ieur deitinatum par wae disposiiion partieuUire 
tt indipendante de Vitat personnel dont Vhomme est 
affeeii pour les actes du eommerce 'eivil^ encore que 
quelquefois ee ,siatui iui igard d Pitai personnel que 
nous avons ei'devant appeli pur politique et distinctif. 

1 43. The statute personal real is, in his system, 
celui qui habilite la personne incapable par itat^ et quUl 
ne Vhabilite que pour certains biens riels. 

144. Recalls these descriptions^ rather than 
definitions, admitting them to be defective, in 
character of singleness and simplicity proper for 
definitions. These are taken from his last work. 
In his second work, he had given definitions of 
personal and real statutes, diflfering from those 
just mentioned. Not being in possession of this 
work, I take the definitions as they are quoted by 
Bouhier ; and by him (hey are stated in this way : 
Le statut riel est une loi qui rigle les biens sans parler 
de la personne ; ou qui par rapport aux biens donne d 
Vhomme une capacitiy ou incapaciti^ qui n*est point celle 
d^un itatginSral. Et le statut personnel est une loi qui 
rigit Vitat de la personne sans parler des biens ; ou qui 
ne rigle les biens que par la consiquence de son itat. 

145. When he gave this definition of a real 
statute, it is evident, that BouUenois had not ima- 
gined the new class of mixed statutes, which 
he afterwards adopted ; they being embraced in 
this definition of a real statute. But he criticises 
this in his subsequent work ; and admits, that a 
real statute dpes, in no case, confer any capacity 
upon the person. But, as he did not admit the 
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particular pemmial statute to have the same 
extended effect with the uniyersal personal sta-> 
tute,< he resorted to the system of a new class of 
mixed statutes, denominated by him personnel rid. 

146. The president J?ou&ter (a) acknowledges 
no other division of statutes, than that of personal 
and real. He rejects the definitions of Frolandnnd 
BouUenoii ; but does not substitute any of his own. 
The reason which he gives, is that it is impossible 
to give any good definitions, so long as it is not 
clearly settled, what statutes ought to compose the 
class of personal, and what of real ; he therefore 
divides them only according to their effects, con- 
sidering the real statute to be confined within its 
territory, and the personal statute to have effect 
upon the property of the person subject to it, 
wherever that property may be situated. 

147. This author had a strong bias in favour 
of the statute of the domicil; which bias was 
caused by an experience of the inconveniences 
and litigations arising from the various conflict- 
ing customs in France. He considered, that the 
public good required the extension of those sta- 
tutes, which governed the actions of the persons, 
in all cases, where they were founded in natural 
justice and were conformable to the common law, 
and particularly, where they regarded les bonnes 

.nuBurs^ VutiUU et PhonneieU publique^ with the excep- 
tion, however, that they would be controlled by 

(o) Ch. «3. 



103 

a contrary prohibitive reid statute of the Bituation. 
In support of this . principle he cites Dummlin^ 
CoquiUe and Rieard. 

148. Upon this plan, he proposes these four 
rules for the distinction of personal statutes; 
admitting all not embraced within them, to be 
real. 

149. His first rule is this: Tout statut qui coit- 
eeme de$ drotts incorporeb et indivisibles^ doit etre tenu 
pour personnel. 

150. This rule, he says, is founded, not only 
on the authority of jurisconsults, and of the 
laws themselves, which decide, that incorporalia 
ubique suum effectum extendunt^ but upon reason, 
and public utility. He states, by way of example, 
the laws which fix the age of majority, and those 
which determine the age of capacity to make a 
testament ; and asks, if it would not be highly 
absurd, that a person should be capable of dis- 
posing of his property, either inter vivos or mortis 
causa^ in the place of his domicil, and should not 
be equally capable, in another place, where he 
might have property. 

151. In like manner, he considers, that as 
the person is indivisible, so are also all those 
rights which are attached to the person ; as, for 
example, his moveable, or personal property. 

152. The manner, in which he intends this 
rule to be understood, is this ; that it embraces 
all those statutes, qui tendent a rigler en giniral Pitai 
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it la etnidithn da hamme$iUi»r etqmeiti au inetpaaiei \ 
et les drdis ei devoirs attachii d hur$ personnu. t 

153. The terms of this rule certainly are sub- 
ject to the criticism, which BouUenois hcis made. 
They include predial servitudes, which are incor- 
poreal and indivisible, but are undoubtedly real. 
But taken according to the intention of Bouhiefy 
and explained by his commentary upon this rule, \\ 
I do not see, that it can suffer any objection, Yr 
except possibly in respect of the example he \^ 
gives of moveable property. In this respect, 1 
his opinion is different from that of Roden6urgh^ 
Voei and Boullenois. The consideration of this 
difference is reserved for another place. 

154. His second rule is, that /oti/ statu! qui \^ 
est fondi sur une convention tacite ei prisumie des 
eonircu:tcms9 est personnel. 

155. This rule might have been better ex- •' 
pressed ; because, in the cases supposed, the sta- 
tute precedes the convention, and is not founded 
upon it The true rule I should imagine to be this, 
that every statute, which is made for the regula- 
tion of contracts, leaving the parties at liberty to 
adopt different and opposite rules from those of 
the statute, is personal. Such a statute acts upon 
the contract, and Consequently can have no effect 
upon contracts made beyond its jurisdiction. It 
receives the assent of the parties and makes part 

of their contract. Its force is therefore derived 
jfrom the consent of the parties, rather than from 
the law itself. 
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' 1 56. His third rule is that tout itoM qui nnferfM 
une prohibition auxpersonnes qui hi iont soumises^pour 
quelque cause publique^ est personnel 

157. Boullenois (6) admits the truth of this rule, 
but apprehends great diliiculty in the application 
of it. Cetie regie est vraie^ mats elk est scabreuse^ et 
iljf a d eraindre que Pan tCimpute d cause publique ce 
qui fCest fondi qu^en raison particuliere et rielle. 

158. This rule appears to be in conformity 
with the principles of Dumoulin^ who regards as 
personal those statutes, which are not made with 
a view to the preservation of property in fami- 
lies, but are founded on a public cause, in ratione 
boni universi^ et in causa habente concursum justitia 
naturalise vel juris communis* (c) 

159. It also accords with the principles of Co- 
quille^ who considers, that the reason and motive 
of the law are to be principally regarded ; ut si 
comuetudo respiciat directd utilitatemy vel honorem^ vel 
existimationem personarum^ liget eas personas^ ne pos* 
sint disponere de bonis in alio territorio sitis. Quia 
persona ei legi alligata personaliter^ eo quod domicilmm 
in eo territorio liabetj non potest exercere voluntatem 
suam in disponendo ultra quam ei sualex permittut. (</) 
He therefore regards, as personal, the article 
of the custom of Paris prohibiting donations by 



(6) TraiU dtt 9iaU oU. 5. 

(c) M lib. 1, Cod. tit. I, p. 656» vol. S« 9d. of 1681. 

(d) Qtieiteonf tt Riporuet iur la arttc/ei da Onttums$, fuat. 

14 
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testament between married persons^ 

the object of the law to be the preservation, 

of a sincere and true affection between married 

persons. 

1 60. Burgundui (e) also distinguishes, between 
the prohibition of the Roman law agaiiist donations 
between husband and wife, and the prohibition of 
the custom of Flanders ; holding the former to be 
personal, by reason of its object being the main- 
tenance of matrimonial concord and the preven- 
tion of divorces, and the latter to be real, because 
its objects respected only the interest of the heir. 

161. The fourth rule of Bouhier is this : Tout 
Btatut qui eonceme les /ormaliUs extrinsiques des actes 
et leur authenticiU, est personnel; en sorie que quand 
Facie est passi dans les formes usities^ au lieu oii il est 
ridigi^ il a partout sati execution. 

162. It is certain, that the extrinsick forma- 
lities of acts are regulated by the law of the 
place, where they arc ' passed ; but it docs not 
follow that the law is personal. 

163. Having given a general and concise 
statement of the different systems of the princi- 
pal authors, it may be expected, that I should 
state my own views in relation to the subject 
This I shall attempt to do, with a full sense of 
the difficulty of the undertaking. 

. 164. To determine the nature of a law, I 
consider its direct and primary object, without 

(e) Tract 1| fi. 40 k 4U 
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attending to its remote and consequential effect 
In pursuing the inquiry, for the purpose of ascer- 
taining/ what are the primary objects of different 
lawsi I adopt the division of />um<ifi/in, into sta- 
tutes, which relate to the solemnities arid forms . 
of acts, nudam ordinatianem vel solemniiaiem ac' 
tus^ and those which concern the merits and de« 
cision of causes, quce meritum causce vel decisionem 
concemunt. 

165. The' statutes of the first class, I do not , 
consider to be either personal, real, or mixed. 
They do not act directly upon persons, nor upon 
property; but upon the act, for the purpose of 
determining its authenticity. The laws of some 
countries require, that a testament shall be made 
in presence of seven witnesses. In other coun- 
tries, the law requires only the presence of a 
notary and two witnesses. These laws dispose 
of the solemnities of all testaments made within 
their jurisdiction; but they neither affect the 
capacity of the testator, nor do they dispose of 
his property. The law of the testator^s domicil 
determines his capacity to make a testament ; the 
law of the place, where his immoveable property 
is situated, determines whether it may be dis- 
posed of by testament, or not; the will of the 
testator disposes of his property; and the sole 
purpose and effect of the statute, which requires a 
certain number of witnessess to a testament, is 
to show whether that will has been expressed or 
not. 
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166, Proceeding to the consideration of those 
statuteSf which concern the merits and decision 
of causcfs, I subdivide them, with DumouUn^ into 
those, which relate to matters of contract and. 
contain dispositions dependent upon, and sub-, 
ject to be changed by the will of parties; and 
those, which dispose of persons, or of property, 
independently of the will of man. 

1G7. Those laws, which fall within the first 
class, cannot be regarded as real ; for their direct 
and primary object is not property, but contracts. 
They dispose of the acts of persons subject to 
them ; and, although the act, which the disposi- 
tion concerns, may have an eflfect upon property, 
yet the will of the party, rather than the mere 
law, is the immediate cause of this effect. They 
ought rather to be considered personal; inas- 
much as they produce a personal obligation, 
which adheres to the person in all places. It 
is a rule, however, that personal statutes oblige 
only those, whose domicil is under the statute. 
But the law of the place of contract, rather than 
of the domicil, most commonly furnishes the rule 
for the government of contracts. These laws 
may therefore be considered as forming a sepa- 
rate class. The laws, which govern the con- 
tract of marriage, may, however, be conBidered 
iibHoluloly |UM*Hoiial| for tlio law of (ho iiialri* 

itioithi iloihi<*il, niMl not llml of llm |)Ih(!^i wht^r^ 
the murriago is cclcbrulcd, govorim tliis contract. 
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168. In considering the statates, which fall 
within the second class of this subdivision, I say, 
with JRodenburgh^ that statutes dispose merely of 
persons, merely of things, or of both persons 
and things conjointly; and therefore, that they 
are purely personal, purely real, or mixed, and 
partaking, at the same time, of the nature of 
personality and reality. 

169. Examples of the first description may 
be found in the laws, which fix the age of puberty 
in males at fourteen years and in females at ten 
years, which fix the age of majority at twenty- 
one years, and which determine what children 
shall be legitimate, or bastards. 

170. The laws, which regulate the nature 
and quality of things, as those which determine 
what shall be considered moveables and what 
immoveables, those which distinguish estates into 
estates of freehold, or less than freehold, and 
others of a like nature, are purely and abstracly 
real. Those laws, also, which dispose directly 
of things, independently of any agency of man, 
are purely real, although they may have respect 
to the quality of personsf. Such are the examples, 
put by liodmburghf (a) and also these, taken Irom 
the rules of the common law of England, that 
inheritances shall never lineally ascend, that the 
colluloriil heir must be of the whole blood of the 

(a) Andt p. 86. 



110 

person last seized, that between joint tenants there 
is the benefit of survivorship, but not between 
tenants in common. 

171. In these cases, the law acts directly upon 
persons, or upon property, and disposes of the 
one, or of the other, without requiring any agency 
of man. To determine the nature and quality of 
these laws, we need only look to the subject 
of which they dispose. If the object of the law 
be personal, the law will be also personal. If its 
object be real, the law will be real. The motive 
of the law is, in these cases, indifferent ; and its 
subject is alone to be regarded. 

172. Or, finally, statutes determine the power 
of men to dispose of their property, permitting, 
forbidding, or regulating, what acts they may do 
in relation thereto. Such are the statutes, which 
permit men to dispose of their property by testa- 
ment, or which refuse them that liberty; those, 
which prohibit donations between husband and 
wife; those which forbid the alienation of pro- 
perty by married women without the consent of 
their husbands. Of the same nature were the 
rules of the feudal law, forbidding the vassal to 
alienate his fee without the consent of the lord, 
and the lord to transfer his seignory without the 
vassars consent, l^urther instances are found 
in the statutes of mortmain, the statute quia 
emptores of Edward the first, the statute of uses 
and wills of Henry the eighth, and the statute 
of Charles the second abolishing the military 
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tenures ; and also in the laws^ which allow the 
interdiction of prodigals and place them under 
the power of a curator. 

173. Statutes of this nature partake of per- 
sonality and of reality; and, abstractly considered 
may be regarded as mixed. But as they have not 
the eflTects of both personal and real statutes^ I do 
not believe it necessary to admit any such class 
as that denominated mixed. 

174. These statutes are therefore either per- 
sonal, or real, and the difficulty lies in determining 
to which class they belong. It is the province 
of real statutes to dispose of things, and of per- 
sonal statutes to dispose of persons. Realia quoi 
res ipsas dirigunt^ personalia quce personas^ says j?ur- 
gundiis. But the difliculty still remains, to know 
when the statute disposes of persons, and when 
of things; and, therefore, the authors have gene- 
rally used some emphatic qualifying expression, 
such as poitssimum^ magis^ or priricipaliier^ directing 
the attention to what should be considered the 
principal and leading object of the statute. 

175. Paul Voetj considering statutes in respect 
of their object, says, that some are personal, and 
some real : tV/a, qu{e afficiunt personam^ adeoque ei 
quasi adhcerent; haac qua: rem afficiunt; Ula^ quce circa 
personam potissimum qutd disponunt, stu in ordine 
ad personam ; hcecy qua circa rem^ et potissimum in 
ordine ad rem aliquid statuunt. Et ita forti nulla 
dabuntur mixti generis statuta^ qudd vel magts rem 
quam personam, vel magis personam qudm rem affi^ 
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tiant; adeoque UK g§n$n tint minuiMrwiida^ quod in 
iii'pridamifuUur. (a) •> ' 

176. This, however, does not solve the diffi. 
culty. The true distinction, I believe, will be 
found, when we have ascertained, what is the 
immediate and direct object of the law, without 
regarding its consequential eflects. If the imme- 
diate object of the law be the capacity of the 
person, the law will be personal, altliough it may 
also affect the disposition of property. 

177. In thus considering the question I make 
no distinction, between those laws which fix the 
general state of the person, and those which ren- 
der the person capable for a particular personal 
act ; for personal capacity can be conferred only 
by the law to which the person is subject, and I 
can perceive no good reason, why the particular 
capacity should not adhere to the person beyond 
his domicil, as well as the general capacity, or 
incapacity. 

178. One of the cases, which BouUenois has 
supposed, of a mixed statute, is that of the don 
mutuel enire conjoints mineurs. This he considers to 
be both personal and real \ personal, in so far as 
it gives a capacity, which is confined to subjects, 
and real, in that, this capacity will not extend to 
aflfect property not within its jurisdiction. 

179. This kind of donation has nothing in 
its character which resembles a donation. The 

.(a) Sec. 4» cap. 8, n. 3. 



resemblance is A>!^ 1^1^^ alone. The d^ fnutu^l jb 
an innominate contract, do ui def. The jLa^, which 
enables a ^inor to make this contract, is, so %f 
dearly perspnalf according to the principles of 
BoulUnois himself, who ipaintains the particular 
incapacity to contract a personal obligation, as 
in the case of the prohibition to females to be- 
come sureties, to be clearly personal. If, then, 
the prohibition to make a particular contract, 
addressed to persons in a general state of capa- 
city, will have efiect beyond the territory of the 
statute, why will not the permission to make a par-, 
ticular contract, addressed to persons in a gene* 
ral state of incapacity, have an equally extensive 
efiect ? I can perceive no reason, which would 
not be contrary to the rule, that the personal 
capacity must be .uniform in all places. In perso^ 
mm constiiuitur lex, quando personam afficit^ et quidem 
primand ; nihil enim obstqi^ si secundarid sive per 
consequentiam pi kgis jus aliquod vel aequirendi rtm^ 
vel disponendi de eadem tribuatur. (a) 

;180. According to the opinion of BouUenois^ 
the general state of a minor is a state of incapa- 
city, and this general state adheres to the minor 
in all places, (p M^hich he may go, or in which he 
may have property, but the particular capacity, 
given to him by the law of his domicil, is evanes- 
cent, and fails to produce an effect beyond the 



(a) lUrtiuif de eol. leg. tee. 4, n. 6. 
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limits of that clomicil. But although the general 
Btate of the person, as fixed by the law of his 
domicil, be that of incapacity to contract ; yet if 
the same law give the power to make a parti- 
cular contract, there will be a modification of this 
general state, and the general state of incapacity, 
being so modified within the territory, where 
its character is fixed, cannot go beyond that 
territory, without being subject to the same 
modification. 

18 K If, then, the law of the domicil authorises 
married people, under the age of majority, to 
make to each other a mutual donation of all 
their property, and they make such donation : 
this will be valid, and will embrace all their pro- 
perty, wherever situated, with the exception of 
such immoveable property as may be situated 
under a contrary prohibitive real statute. Such 
a statute is this : a minor shall not alienate his pro^ 
petty. This statute, however, Boulletiois regards 
as personal. But, before entering into a parti- 
cular examination of this statute. I will, upon the 
supposition of its being real, state my opinion of 
the effect of the mutual donation in the case 
supposed. The donation cannot have the eflect 
of transferring the property, because the real 
Statute of the situation, which forbids the alie- 
nation, controls the personal statute of the domi- 
cil, which permits the contract. But, as the 
contract creates a pernonal obligation, this will 
give a personal action, by which the other party 
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\rill be indemnified against the effects of this 
prohibitive real statute. 

1 82. The case of a mere donation is widelj 
different. This involves no personal responsi- 
bility on the part of the donor. He contracts 
no personal obligation. And the only question 
will be, whether he had the power to make such 
an alienation of his property. This will depend 
upon the laws which govern the property. If 
tliese laws do not prohibit the donation, it will 
be valid. If the law of the situation prohibit such 
donation, it will be null ; for in this case the im- 
mediate and direct effect of the law is upon the 
property, rendering it inalienable in this way. 

183. Boullenois considers, that all permissive 
statutes, addressed to persons in a general state 
of capacity, and all prohibitive statutes, addressed 
to persons in a general state of incapacity, are to 
be regarded as merely statutory declarntioiis of 
the consequences resulting from the general state 
of the person, and that they are therefore per- 
sonal. In conformity with this principk% he gives, 
as examples, the following, which dispose of pro- 
perty, but only, as he says, par la consequence ei la 
suite de Pi tat personnel de celui qui en est le proprii" 
taire. These are : le mineur ne pent disposer de ses 
biens. Le majeur pent disposer de ses biens. Lafemme 
ne peut vcndre ni aliiner ses biens^ sans Pautorisation 
de son mari, LUnterdit^ le furieux^ ne peuvent vendre 
et aliiner leurs biens. Le tuteur est tadmtnistrateur 
des biens de son miuetir. 
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IfU. Sa6h Btatiiteki h6 ednsid^M to MS perboifilalt 
being merely conseqaential u)[K>n the general 
state of the person. In this he is followed hj 
JHerti^ (b) 

185. We ^ill iaki a' nearer vieW of these ; 
and first^ of those which are permissive. 

186. Jtpersonnofthe hge of majority y may dispose 
of his property. This is regarded, by Boullenois^ as 
a statute, and as a personal statute ; because it 
ohly declares what is the natural and common con* 
sequence of the age of majority. The permission 
supposed is not that of administering only, but of 
alienating the immoveable property, which is a 
real act. 

187. But, is the power of alienation, in such 
case, derived from any statute, or positive law ? 
The opinions of jurists have been divided upon 
the question, whether the power to dispose of 
(property, by testament, was derived from the law 
of nature, or merely from the civil law. Those 
who maintain, that this power is not founded in 
natural law, but is conceded as a special favour 
by the civil law, support their opinion by the 
argument, that the testament does not take effect 
until the person, who made it, is no longer owner 
of the property ; quia dispositio testatoris confertur 
in iernpus inhabile post mortem^ quia mors ormid soU 
viti says Decius. (c) But the case of an aliena- 



(h) Ripirtairt de juriMprudenei, verb. Majority. 
(c) In Cod. tU. Qtift ttitamenta/actre po9nnt. 
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tioA, mad^ }yf the bWner of pT6ptrtj during his 
life time, diflS^rs widelj firbm a dispodtion, which 
is bnlj to take eflbct * at his death. Tb6 ]|[>ower 
of alienatiori is consequent upon the otvnershif^, 
and is not merely a concession juris eivtlis^ but iis 
derived jure gentium^ Per tradttionem guoqiie jure 
naturaU res nobis adguiruniur : nihil enim tarn eonve^ 
niens est naturali aquitati, quam voluntatem domini^ 
volentis rem suam in alium transferrer ratam haberi^ 
says the emperor Justinian, (d) So also GrO'^ 
tiusr (e) treating of the mode of acquiring by 
alienation, says: Homines rerum domini^ ut domt" 
nium^ aut totum^ out ex parte^ transferre possint^ juris 
est naturalis post introductum dominium: inest enim 
hoc in ipsa domnii^ pleni scilicet natura. 

1 88. No argument against these principles can 
be drawn from the inalienability of fiefs by the 
feudal law. For by the rul6s of that system, the 
right of property was in the lord, and not in the 
tenant The constitution of a fief was a contract, 
contractus feudalism between the lord and the vassal, 
by which the former granted the use of the land 
and the latter engaged to perform certain ser*^ 
vices. Such is the tenor of one of the definition^, 
given in the introduction to the book of Feuds, 
Fetidorum declaration by Peter Rebuffe. Feudum est 
benevola et libera rei immobilis^ vel CBquipollentis^ con- 
cessio cum translatione utilis donuniij proprietate retenta^ 



(d) §• 40, In$U de rerum divisione. 

(e) Dejure belli ae pactB^ lib. f^cap. 6, n. 1 
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fubfideUiaifi et exiUtiane itrvitiorum honetiorum^ » Ori- 
ginally, the grants were onlj during the pleasure 
of the lord ; afterwards, thej were annual ; and 
were finally allowed to descefnd from father to 
son. ^ntiquisiimo enim iempore ste erai in domino- 
rum potentate eonnexum^ ut quando vellent^ possent an- 
ferre rem in feudum d se. dntam: posted verd ed ventum 
esU ui per annum taniUm firmiiatem haberent : deinde 
siatutum esU ^t usque ad vitam fidelis produceretur. 
Sed cum hoe jure sueeessionis ad filios non periinerei^ 
sic progressum esU tit ad filios deveniret : in quetn sCy 
dominus hoc veUet benefieium confirm^re : quod hodie ita 
siabilitum esty ut ad omnes au/ualiter filios pertinent, (a) 

189. The power of alienating property being 
then derived from the law of nature, I cannot see 
the necessity of any such statute, as that proposed 
by BouUenois relative to the power of a person of 
full age, to dispose of his property, nor of any 
others, of the class supposed by him, and also by 
Jlfer/tn, of permissive statutes addressed to persons 
in a state of general capacity. 

190. But although the law of nature gives to 
the owner of property the power of disposing of 
it ; yet the civil law may and constantly does re- 
gulate and control this power. We will there- 
fore consider those prohibitive statutes, which 
are addressed to persons, who are incapable by 
their general state. BouUenois considers these 
to be merely dependencies upon that state, and 

' I. ■■! I < I , I I I ,11, Ml, ■ , I , 

(o) Ftudorum lib. 1, tit. 1, §. 1. 
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therefore personal ; and of the 0ame opinion 10 
Merlin. In their opinion, then, the statute, minor 
immobilia ne alienet^ is personal. In the opinion 
of D^Jlrgeniri^ Burgundus^ Voet^ StockmanSy and 
of the greater number of authors, it is real. 

191. Let us, then, inquire, >vhat is the imine- 
mediate and direct object of this statute ? Does 
it affect, primarid ei per se^ the personal capacity 
of the minor? Or is its immediate effect upon 
property ? That the effect is not upon the per- 
sonal capacity of the minor, is evident from the 
consideration, that the statute rather supposes 
his incapacity, and that the state of minority is 
in enunciaiionej rather than in dispositione. The 
act prohibited is a real act. But the interdiction 
of a real act does not affect the personal capacity. 
The interdiction of a personal act has indeed that 
effect. When the law says, that a person undejr 
a certain age shall be reputed a minor, and shall 
be under the power of a tutor, or curator, this 
establishes the general state of the person. When 
the law further declares, that a person of that 
'State shall be incapable of making the contract 
of sale, it prohibits the performance of a per- 
sonal act, and the law is personal. But when 
the law further declares that a person, whp is 
incapable of making the contract of sale, shpll 
not alienate his land, it merely supposes the per- 
sonal incapacity, and the prohibition falls directly 
upon a real act. The immediate and direct ef- 
feet is then upon the land, rendering it inalien- 
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able b7 pei^ns whfi igr© iiot ^ jun$. ffji^ lff!f 
subjects Abe wife to the power of ber busban^t 
^d invalidates all ber acts wbicb are not au- 
thorized bj him. So far as this jiaw prohibits hejr 
from selling, it is dearlj personal. But suppose 
the law of the situation gives validity to an aliena- 
tion made in pursuance of a void contract Such 
a law will clearlj control property lying within its 
jurisdiction. 

1 92. Of such a law, as the one here supposed, 
We have before seen an instance in llie statutes of 
HaynauU. (11) This law Merlin considers to be 
real, although it enables a person, generally in- 
capable, to do a particular act His reason is 
founded ^pon this principle, that when a statute 
gives to a person, in a general state of incapacity, 
the power to perform a particular act, the nature 
of the act is to be alone considered. If the act 
be real, the statute will be real. If the act be 
personal, the statute will be personal. 

193. Boullenois on the contrary, would hold 
this statute to be personal and real. He allows 
the Converse of the above proposition, being of 
opinion, that a prohibition to do a particular act, 
add ressed to a person suijurisy is real, or personal, 
according to the nature of the act prohibited. 
iBut he does not admit, that a statute can enable 
a' person^ not subject to it, even to perform a, 
real act 

(6) Antt^ p. 55 
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r 194/1 cannot perceive the difierence, inithis 
particular, between the enabling and the restrain- 
ing statute. If the act prohibited be a real act, 
the prohibition cannot aflfect the personal Capa^ 
city ; and if the act permitted be ' a real act, the 
permission cannot aflect that capacity.' 

195. Let. us, then, suppose a citizen of Paris 
to have held a fief in the county of Uaynault, that 
the owner was a minor by the law of his domicil, 
but had attained the age, required by the law of 
the situation for making a valid alienation of this 
fief. He made a contract of sale of tiiis fief. This 
would not have given to the purchaser an action 
ex empto to compel a delivery, or for damages; 
because of ttie vendor^s personal incapacity to 
make the contract. But if the seller had given 
delivery, this would have been eflectua., and the 

' purchaser would have been maintained in his pos- 
session. For the laws, which govern the property, 
are alone competent to decide, when a valid 
transfer has been made ; although they arc utterly 
incompetent to decide upon the personal capa- 
city of persons, not having their domicil within 
their jurisdiction. ' ^ 

196. This statute of Haynault is, indeed, an 
exception to the common rules of legislation ; but 
it may serve as an example, to show the difference 
between the personal contract of sale^ and the 
real act of transferring immoveable, property. 
Generally, the power of alienation is refused to 

those, who have not the power of contracting; 

16 
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and eansequehtiy Uie real atatate of the situation 
18 aflected bj the t personal statnte of the domiciL 
Bat the effect, of the personal statute of the 
domicil, is not direct upon the property * in an- 
other jurisdiction. The real statute of the situa- 
tion has this direct effect, when it prohibits the 
alienation of property, within its jurisdiction, to 
be made by persons, who 'are incapable, by the 
laws of their domicil, of making a contract of sale. 

197. But let us consider this question in re- 
ference to the common course of legislation. The 
alienation of immoveable^ property is a real act 
This is not denied by BouUenois^ nor by Merlin. 
The law, which forbids an alienation of such 
property, although it may have respect to per- 
sons, must be therefore real. The law 'forbids 
the alienation of property by minors. In making 
this prohibition, it does not inipugn the laws of 
the owner^s domiciL It does not fix the age of 
majority; but simply determines, that the land, 
urithin its jurisdiction, shall not be alienated, .by 
a person incapable of contracting. The power to 
make the contract will depend upon the law- of the 
domicil ; and the contract, being there valid, will 
have effect upon property situated in other places, 
unless that effect be prevented by a real statute 
of the situation. 

198. This doctrine appears to be in strict 
conformity with the rules of law, and to obviate 
many difficulties, and among others, the necessity 
of supposing a class of mixed statutes. In other 
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Kspects, the conse^qences will be the same as 

those which follow from the doctrine of B<mlUmis. 

__^ , ' ' ' . . . • . • •••,..'»• 

The real law of the situation refuses the power 
of alienating, because of the inability of the owner 
to contract; and as that inability is imposed by 
the law of the domicil, we find that' law to be the 
original cause, as the inability to alienate is the 
remote effect But to judge of the character of 
statutes, we regard their immediate and not their 
remote effect This is a principle of both BouUe* 
nois and Merlin. The difference, betiveen my sys- 
tem and theirs, is not in principles, but rather in 
the application of principles to a particular case. 
199. The following observations of Merlin^ 
deserve particular attention. ^^ Pour Juger si un 
stattU est riel ou personnel^ il nefaut pas en considirer 
tes effeis iloignis^ les consequences vlUrieures: auire^ 
meni^ comme il n^y a pea de statut personnel qui ne 
produise un effet quelconque par rapport aux biens^ ni 
de staiut reel qui n^agisse par contre^coup sur les per' 
sonneSy il faudrait dire quUl n*y a point de statut qui 
ne soil tout d ta fois et personnel et rid; ce qui scroti' 
absurdcj et tcndrait d itablir une guerre ouvcrte entre 
les coututnes. Que faudrait'-il done /aire ? llfaut s'^at'^ 
tacher d Pobjet principcd, direct ^ immSdiat de la Idi^ ei 
oublier les effets. Si Cobjet principal^ direct^ et immi*^ 
diat de lahi^ est de rigler Citat de lapersonne^ le statut 
est personnel; les effeis^ par rapport aux biens^ ne sont 
plus que les consequences iloignies de la personnalitf. 
^u contraircj si Pobjet principal^ direct^ immidiat de 
la loi^ est de rigler la quaUti^ la nature des biensj la 
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t t • • • • t 

mamir$ drm Jtspastr^U iiam uirid;. te$ effeti par 
rapport aux perscnnes^ ne ioni plus que de$ eonsiquenees^ 
iloigniei d»la rialiii. (a) 

' 200. This author, who maintains with Boulk^l 
nois^ the personality of statutes prohibiting alienap 
tioiis bj miiiors, also, says, that a statute, which' 
permits a minor to alienate property without' 
taking from him the benefit of restitution, is real.' 

201, An example of such a statute he cites 
from the custom of Valenciennes, which permit- 
ted minors of the age of twenty to contract, but 
did not take from them the benefit of restitution. 

202. By way of illustrating his principles, he 
has supposed the following case. By the custom 
of Douai the children, who, at the death of their 
father and mother, had attained the age of twenty, 
if males, and of eighteen, if females, were held, 
said the article first of the seventh chapter, pour 
agis^ usans de leurs droits^ et habiles d contracter^ sans 
quUl soii besoin de leur donner curateur. If they had 
not attained the age above mentioned, at the death 
of . their father and mother, they were to be pro- 
vided with a tutor, until they should be emanci- 
pated, or have attained the age of twenty-five 
years. Such was the disposition of the third 
article of the same chapter. In both cases, the 
custom declared them incapable of alienating 
their property. 



1^— 



(a) Riperiaire dtjuriiprudifuSfVirb. AutwrUationMaritaU^ 
MC. JO. 
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^ ItOX i At Vftlenciehfieiirr however, a minor might 
alienate property at the age of twenty ycar», al- 
though he could not make a perfect contract, but 
with the reservation of the benefit of restitution. 
• 204, .. Supposing then a person of the age of 
twenty years, whose father and motlier are dead, 
to have^his domicil at Douai and his estate at 
Valenciennes, Merlin asks: could he alienatd 
it? In answering the question he distinguishes, 
whether the owner be in the case of the first, or 
of the third article of the custom. If in that of 
the third, that is to say, incapable by the laws of 
his domicil to contract or to alienate, he could 
not ; because the alienation would not be sup- 
ported by a preceding lawful title. But he says, 
that if the child were in the case of the first article 
of the custom, capable of contracting, but not of 
alienating, he might sell and effectually transfer 
the property to his vendee. . 
. 205. My principles lead to the same con- 
clusion, but by a diflerent course of reasoning. 
Merlin considers the statute, which prohibits the 
minor from alienating, to be a personal statute, 
and consequently to have effect upon property 
wherever situated. But the custom of Douai pro- 
hibits alienations by minors, and should therefore, 
upon his principles, restrain them from alienating 
their property at Valenciennes. 

206. This apparent inconsistency Merlin at- 
tempts to obviate in this way. He says, that the 
personal statute of the domicil has eflect in all 



]>lace8$ where it eneoiihteni no oth^r ^ipposhion 
than a contrary personal statute f but that it 
yields to a contrary real statute of the place 
where the propierty is situated. The statute of 
the domicil, in the case supposed, being opposed 
to the real statute of the situation, although per* 
missive only, and not prohibitive, must yield to 
this real statute. 

207. We have, however, before seen, that the 
real statute, to control in this manner the per- 
sonal statute, must be prohibitive. If the power 
to alienate be personal, it is difficult to perceive, 
how it can be conferred by a statute, to which the 
person is not subject If it be real, than we can 
easily conceive, that the legislator, who has juris- 
diction over the property, may permit or forbid 
its alienation. 

208. We have also seen, that the permission 
to alienate property is not a concession of the 
civil law, but is derived from the law of nature ; 
and. that, when the civil law acts upon the power 
of alienation, it is only by imposing restraints 
upon that power. The custom of Valenciennes, 
permitting alienations by minors of the age of 
twenty years, I do not regard as a permissive 
statute; but consider the civil restriction, im-: 
posed upon the alienation of property, to have 
been there limited to the age of twenty, 

209. In my system, the power given to minors 
by the custom of Douai, to contract, was personal, 
and the statute restraining them from alienating 
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property, mBs ireaL The .effect .of the peraonal 
statute was not confined to .the territory of the 
custom, but extended, so as to enable persons sub- 
ject to the statute, to make contracts concerning 
their property, wherever situated, and, among 
other contracts, the contract of sale. They could 
therefore alienate their lands situated at.Valen- 
ciennes, where the law did not restrain minors, 
who had attained the age of twenty, from alienat- 
ing. But as they were still minors by the law of 
their domicil, a contract of sale, made by them, 
would not have the effect of transferring the pro- 
perty in land, lying under the jurisdiction of a 
statute forbidding alienations by minors, such a 
statute being real and prohibitive, and therefore 
controlling the personal statute of* the domiciL 
210. I shall not attempt to give definitions of 
personal, or of real statutes; knowing the diffi- 
culty of embracing, in a single definition, all the 
statutes, which properly belong to either class. 
But the. result of my system is, that those sta- 
tutes, which determine the nature and qualities 
of things, which subject immoveables to certain 
charges, which dispose directly of immoveables 
independently of the agency of man, and which 
regulate, limit, and restrict, the power of the 
owner, to alienate his immoveable property, or 
to dispose of it by testament, are real, (b) 

(6) In his qwB etmcernun^r^t vil, onvi.rM, J<M ttuptct con- 
mttudo loci vbi iita r€$ €$t. DomoQliOy im. antiq^ cofii* Parity 
tit. deJUfs^ §. 12,^/. 7,n. ST. 
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^211. 'In the ^lam of persoiiat stattites 1 plac^ 
all thoset which fix the general state and -con- 
dition of persons, which determine their capa* 
city for the performance of personal acts; which 
regard their personal rights and obligations; and 
vrhich regulate those things which are attached to 
the person. 

212* In the number of personal statutes I put 
those, which concern the disposition of moveables. 
These have no fixed situation, but are attached to 
the person of the owner. From their capacity of 
being transported from place to place they 'are 
.styled moveable; and from the circumstance of 
their destination being always subject to the will 
of the owner of them, they are considered, by a 
sort of fiction, to be adherent to his person, 
and to partake of the same nature with it. They 
are therefore governed by the same laws, which 
govern the person, that is to say, by the laws of 
their owner's- domicil. Accordingly, />'^r^en- 
iri^ (c) Burgundus^ (d) and Bouhier^ (e) consider 
these laws to be personal ; and, by the common 
law of England, such property is designated as 
personal property. ' 

213. There are other authors, (/) who regard 
the laws, which dispose of moveables, as real. 

(c) In antiq.eoni. Brit, art» SlSyg/. 6,ii. 3. 

(i) Trart. 1, n. «. 

(f ) Chap. S6, D. 2. 
. (/)^o<1eDbQrgh. d$ jur€ quod ariiur^ Ifc.^ tit. X^cap.t^in 
Jim. ; Voet, de $tatuti$^ lec. 4, cap* 9, n. ft.; BottUeooit, dti di" 
miu. qutit. 6. 
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These authors will not admit any statute to be 
personali which does not affect the person ; and 
as the laws, which dispose of moveables, do not 
add tOt nor take from, the capacity of persons, 
thej do not consider such laws jto be personal. 
They agree, however, that moveables are go- 
verned by the same laws, which govern the per- 
son of the owner ; but they maintain, that this 
rule is founded on a different consideration, to 
wit, that, by a fiction of law, moveables are al- 
ways supposed to be in the place of the owner*s 
domicil. The diflerence is, therefore, merely no- 
minal. Whether these laws are styled real, or 
personal, it is universally admitted, that they have 
the effect of personal statutes. (^) De mobilibus 
alia censura est^ quoniam per omnia ex condilione per* 
sonarum legem aecipiunU ei situm habere negantur^ 
nisi ajfixa et cohasrentia^ nee loco continere dicuntur 
propter habiliiatem motionis ei translaiionis. Qjuart 



(jr) DaldaSy in L mercatorei^ Cod* de Commer* ; Peckiui« cf< 

ttitamentit conjvgum^ lib, 4, cap^ 95, n. 7; Loitel, itut, coiil. /to. 

8, tit. 1, n. 13; BouWenow ^ traiti des ttat, ob$. 19; Heoryf^ 

/t6. 4, ch. 6, queit. 106 ; Voet, ad pand. lib. 38, Itl. 17, n. 34; 

Casaregtt, in rub. ttat. Gen. de iuceese. ab inteit. n. 63; Eya- 

kenhoek^ qwxtt. jur. priv. lib. l^cap. 16; Vinniu^ eelect. jur. 

qwBit.lib, 2, cap^ 19 ; ChristiDaeaa^ai/ leg. Mech, tit. 16, art. 39, 

fi. 2; (^ Dec. Curia Belgica^ Vol. 1, dec. 118, n. 11; Mornac, 

ad I. juttiitimi^ 140, ff. de adil. edict; Durooulin, eur Particle 

9 Montreuil^ 140 S^n/u, 254 Or/^ant, 41 Auvergne; Baoqoet, 

droiti de juetice^ eh. 13, n. 5. Brodeaa tur Loii^t, letp IL £mi, 

31, n. 7. 

17 
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sMfUum Je bams mobiUbui v$ri penanah $»U ^ loeo 
damieilii judicium sumitf et quadeunque judex domicilii 
de CO itaiuii^ ubique locum obHnet. (K) 

214. The succession of immoveable • and of 
moveable property will be therefore sometimes 
governed bj different rules of law. Immoveable 
property is always inherited, according to the 
rules prescribied by the laws of the country, in 
which it is situated. The distribution of move- 
ables will be directed by the laws of the place, 
in which the last owner had his'domicil at the time 
of his death. This has been so decided by Lord 
Hardwicke^ (t) hord. Mansfield j (A?) the house of 
Lords, (/) and the supreme court of the Untied 
Stales; (m) and may be considered as a rule 
which is not disputed, (n) 

215. It would seem to be a further conse- 
quence of this rule, that the laws of the owner's 
domicil should determine the inquiry, into the 
validity of any alienation of personal property. 
We have seen, that the validity of any alienation 
of immoveable property must be determined, by 
the laws of the place where the property is situ- 
ate. The reason is, that such property has a 
fixed location, and is under the government of 

(A) D*ArgeDtr^9 ioe. eit. n. 30. 
^ (t) PipoQ vi. Pipon, Ambl. 26. 
{k) Bum vf. Cole, Ambl. 416. 
(/) Bruce v«. Brace, 2 Bos. 4^ Pol. 229, d. 
(ill) Qixoo's ex. vt. Ramsey's ex., 3 Cranch, 319. 
(n) See the case of Harvey v«. Richards, 1 Mason, 403, 
Md the cases there cited by judge btory. 

r 
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real statates. Bat personal property haei ilo loca- 
tion, and, in general, is subject to be disposed 
of^ by no dther laws than those which govern the 
owner^s person. Although, by the owner's dis- 
position, such property may be temporarily placed 
within the limits of a different jurisdiction; yet, 
as in the case of the person temporarily absent 
from the place of his domicil, its destination is 
not thereby changed, but is considered still to be 
subject to the laws of the domicil. In both cases, 
of the person and of his moveable property, they 
may be, to a certain extent and for certain pur- 
poses, subject to the laws of the foreign State, in 
which they may casually be. Both are subject 
to the general laws of police. The person is 
answerable for offences; and the goods may be 
liable to confiscation. As every sovereign legis- 
lator may also prohibit the entrance of foreigners 
and of foreign goods into his dominions; so also, 
he may, as the condition of admitting them, render 
them more entirely subject to his local regula- 
tions, than is done by the general rules of law. 
But any extraordinary legislation of this nature 
is not to be presumed among civilized nations, 
and unless a contrary intention of the legislator 
be clearly expressed, or strong reasons exist from 
which it must be inferred, the disposition of move- 
ables will depend upon the laws, to which they 
are commonly subject. The reason is, that regu- 
larly they are not subject to the disposition of any 
other statutes, than those of their owner's domicil ; 
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and stahUa in non iuhditos jumdieHani statnentium 
noti disponuni. ' . 

216. Thifl principlet that the disposition of 
personal property is governed by the laws of the 
owner^s domicil, is not of modem invention. Its 
age is not less than five centuries. It is not a 
rule maintained by one or two nations, nor has it 
grown out of the peculiar interest, or policy, of 
any one nation, as has been intimated by a 
learned judge, (o) On the contrary, we have 
reason to believe, that it has re<!eiv^d the general 
approbation of jurisconsults and judges in every 
nation of modern Europe. Tanguam mobilia se* 
quaniur personam^ sive domieilium illius cujus stmU 
Kcei immobilia respieiani ferritafium in quo sita sunt* 
This is affirmed, with great clearness and force 
by Lord Loughborough^ in delivering the judg« 
ment of the court of common pleas, in the case 
of Sill vs. Warwick. (/») His lordship states it 
to be ^ a clear proposition, not only of the law of 
Elnglandj but of every other country in the world, 
where law has the semblance of science, that 
personal property has no locality. The meaning 
of that is, not that personal property has no visi- 
ble locality, but that it is subject to that law 
which governs the person of the owner. With 
Yi^spect to the disposition of it, with respect to the 
transmission of it, either by succession, or the act 
ef the party, it follows the law of the person.*' 

(o) 12 WheatOD, 360. 
ip) I H. Bl. 690. 
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217. I anit therefore, inclined to thinks that 
this role has been aptljr Btyled, a rule of interna* 
tionallaw; although a learned judge has ques* 
tioned the propriety of the phrase. (7) The 
rules, which civilized man in modern nations has 
recognized, as having a binding force upon the 
consciences of sovereigns, and which form the 
code styled the law of nations, have their foun- 
dation in general utility, and in the general tacit 
approbation and acquiescence of nations. Is not 
this rule strongly based on the same foundation ? 
The personal qualities and capacities of men are 
fixed by the laws of their domicil ; and, being so 
fixed, go with them into all other jurisdictions. 
This is admitted, because of the great confusion 
and inconvenience, which would be the result of 
not admitting this principle, (r) Similar incon- 
veniences would result, from subjecting move- 
ables to all the local regulations of the countries, 
to which they may be occasionally destined. 
These evils would sometimes fall upon the citi- 
zens of one country, and at other times upon the 
citizens of another. Legislators (i) and juriscon- 
sults have been, therefore, sensible of the utility 
and necessity of admitting but one forum^ for the 



(g) 20 John. Rep. 263. 

(r) J^nle, p. 28. 

(s) We find the rule expressly laid down in several of the 
ancient customs of France, Ui tMubUt iuiveni U eorp$, Rheimt^ 
art. 21 ; Ltle, 6 ; Boullenois, 156 ; Amiens, 9G ; Chfttoni, 40 ; 
Vcrmandois, 86. 
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of the queBtioiM * relating to this 
species of property, and. that is the forum to 
which the owner is personally subject These 
inconveniences have been stated, by, judge Siory^ 
in his admirable judgment in the case of Harvey 
vs. Richards^ (i) with so much precision and force, 
that, although I have generally abstained from 
quotations, except from books rare and difficult 
to be procured, I am induced to state these in his 
own words. ^^A person may have moveable pro- 
perty and debts in various countries, each of 
which may have a diflferent system of succession. 
If the law ret sitas were generally to prevail, it 
would be utterly impossible for any such person 
to know, in what manner his property would be 
distributed at his death, not only from the uncer- 
tainty of its situation from its own transitory na- 
ture, but from the impracticability of knowing, 
with minute accuracy, the law of succession of 
every country, in which it might then happen to 
be* He would be under the same embarrassment, 
if he attempted to dispose of his property by a 
testament; for he could never foresee, where it 
would be at his death. Nay more, it would be 
in the power of his debtor, by a mere change of 
domicil, to destroy the best digested will ; and 
the accident of a moment might destroy all the 
anxious provisions of an excellent parent for his 
whole family. The nation itself, to which the 

(f) 1 Mason's Rep. 412. 
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deceased belonged, might be seriouslj affected 
hy the loss of his wealth, from a momentary ab- 
sence, although his true home was in the centre 
of its own territory. These are great and serious 
evils, pervading every class of the community, 
and equally affecting every civilized nation. But 
in a maritime nation, depending upon its com* 
merce for its glory and its revenue, the mischief 
would be incalculable. The common and spon- 
taneous consent of nations, therefore, established 
this rule from the noblest policy, the promotion 
of general convenience and happiness, and the 
avoiding of distressing difficulties, equally sub- 
versive of the public safety and private happiness 
of all.'' 

218. May not inconveniences equally great 
attend the subjection of the alienation of personal 
property inter vivos to the various conflicting regu- 
lations of different states? The facility of making 
transfers of personal property is the very life of 
commerce. It is for this reason, that the endorse- 
ment of bills of lading has been held to transfer 
property and to defeat the right of a former 
vendor to stop the goods in transitu. But if a 
ship/or cargo, cannot be sent to a particular port, 
or generally in search of a market, without de*> 
priving the owner of the right of transfer, free 
from the hazard of such transfer being declared 
void, by the laws of a place, to which the ship 
and cargo may be destined, or to which they may 
be forced by stress of weather, or other accidental 
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oaa8e«< the business of commercial men will>>be 
greatlj embarrassed and impeded. To.be de« 
prived of the power of disposing of mj property, 
during my life time in the mode prescribed bj the 
laws to which I am subject and with which I am 
supposed to be conversant^ can hardly be consi« 
dered to be less embarrassing, than to have mj 
dispositions post mortem disturbed. Beside which 
it must be considered, that the law is a science 
depending upon principles, and not a collection 
of unconnected rules for the decision of parti* 
cular cases. If, therefore, personal property is 
to be distributed ab intestaio by personal laws, 
the alienation of it inter vivos must, for the same 
reasons, be also governed by personal laws. 

219. In consequence of a difference, between 
the rules of the civil law, and those of the com. 
men law of England^ relative to the transfer of 
property, several cases have arisen in the courts 
of the state of Louisiana^ which involve the prin- 
ciples now under consideration. By the common 
law of England^ the property passes to the ven- 
dee, by the contract of sale, and before any deli- 
very be made. The retaining of possession, by 
the vendor, is considered evidence of fraud, and 
will avoid the sale, as against creditors and sub- 
sequent purchasers. But to this rule there is an 
exception, where, at the time of the sale, the pro- 
perty is abroad and incapable of delivery; for 
then the possession of the vendor is considered 
constructively as the possession of his vendee, 
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whovis only. boqn4 to use reasonable diligence 
to obtain actual possession* By tbe Roman la iVt: 
on the. contrary, the property was alone trans-, 
ferred. by delivery ; and although, as between, 
the seller and purchaser, a di0erent rule is esta- 
blished by our code, yet as far as the inte*. 
rests of creditors and subsequent purchasers are 
concerned, the old rule remains in force. 

220. The first case, involving this conflict of 
laws, was that of •/Vbrm vs. Mumford. (a) That 
was a case where a merchant residing in New 
York sold a quantity of cotton, then stored in 
New-Orleans, to another person in New- York; 
but, before delivery could be made, the cotton 
was attached at the suit of a creditor of the ven- 
dor; and, the purchaser having made a claim, 
the court decided in favour of the attaching cre- 
ditor. The same point was afterwards decided 
in several cases, {hi) 

221. The correctness of these decisions ad* 
mits of some serious doubts. It is a certain 
general principle, that personal property has no ' 
locality, and that it is to be disposed of accord- 
ing to the laws of the owner^s domicil. When 
therefore Caius, residing in Boston, had, accord* 
ing to the laws of that place, made to Titus a 

(a) 4 Martin's Rep. 30. 

(6) RamsMy vi. Stevenson, 6 Mardn, SS ; Fi«k vt. Chandler, 
7 Martini X4 \ Olifier vf. Townes, 2 MarUn, N» 3. 9d. 

18 
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complete alienation of a shipv or any other move* 
able, it would aeenit that such moveable property 
could no longer be subject to attachment for the 
debts of Caius. To this it may be answered, 
that all sovereign states may refuse to admit arti* 
cles from other places, and may therefore annex 
as a condition of such admission the obligation 
of being governed by their own laws. This 
answer, 1 conceive, would be conclusive, when 
applied to the regulations of a sovereign state. 
In such a state it might properly be said, that 
the law, which requires moveables to be actually 
delivered in order to complete the transfer of 
property, is made for the benefit of third persons, 
for the protection of creditors and innocent pur- 
chasers! It must be consequently inferred, that 
it was the intention of the legislature to apply the 
provisions of this law to all property, whether 
belonging to citizens or strangers ; and that it ia 
to be thus considered, that all moveables found 
in the state shall be taken to belong to their 
apparent owner, the person in possession, (c) 



(e) This reasoning woald not tapporf the case of Thoret vt . 
Jenkini, 7 Martin, 318. In thi»c«se the court supported the 
claim of the vendee upon a sate made in New- York, upon 
the ground of the vesfel being at sea at the time of the sale, 
althoat;h she arrived in New-Orleans two days only after its 
date, and was immediately attached. This is a distinction with- 
out a difference ; and can only he maintained, by denying all 
the authorities, which hare settled the point, that moveable 
property has no locality. 
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: 222. . But to this it may perhaps be replie4f 
that the case supposed does not exist Louisiana 
is not a sovereign state. The states of this union 
have certain sovereign powers ; but they are only 
sovereign sub modo. They are subject to the 
constitution of the United States, and to the 
treaties and laws made under that constitution* 
No one of them can either refuse to receive the 
persons, or the goods, of the citizens of other 
states, or of the subjects of foreign nations in 
amity with the United States. They can lay no 
impost upon such merchandise; nor can they 
annex conditions to its admission, which would 
have the effect of an exclusion. Nor do I 
believe, that they can constitutionally take the 
goods of one man to pay the debt of another. 
They have, indeed, a certain jurisdiction over 
such merchandise, such as is conceded and ac- 
knowledged by the genereil principles of law. 
They may render such property liable for the 
owner's debts. They may by means of it enter- 
tain jurisdiction of a suit against the owner, so 
as to affect him to the extent of the property. 
They may also determine, what liens may be 
acquired upon such property by reason of con- 
tracts made within their jurisdiction. These are 
usual and proper subjects of legislation ; and very 
different from taking my property i'rom me and 
applying it to the payment of another man's debts. 
The former owner of the moveable having made 
to me a complete transfer of the property acconi- 



ing to the laws of his/doniiciK it is miflo ; And if 
it shall be decided not to belong to me by the 
judges of another state, because the transfer has 
not been made in pursuance of the laws of such 
state, then am I divested of my property by the 
operation of la%vs to which it was not subject 

223. As to the validity of a trauKfer of move- 
able property, there is no difference, in this re- 
spect, between an asftigiiment by the act of the 
party, and a transfer by operation oi law. The 
power of a testator to dispose of his personal 
property by will, and the mode of distribution of 
the personal property of a person deceased in« 
testate, will be equally determined by the law of 
the domiciU A marriage, contracted between 
citizens of Massachusetts, is a gift in law to the 
husband of all the personal property of the wife, 
and will not only effectually transfer to him, all 
such of her moveables as may at the time be ac« 
tually within the state of Massachusetts, but will 
equally vest in him the title to all her property, 
of that description, which may then be in the 
state of Louisiana, where marriage has no such 
consequence. 

224. Assignments under the bankrupt laws 
would seem to fall within this principle, and so 
have been considered generally, if 'not univer- 
Bally, in Europe. In the year 1 723, Lord Tatbot^ 
then at the bar, gave an opinion, that although 
the statutes of bankruptcy did not extend to the 
plantations, yet that the personal property of an 



'./ 
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English bankra)pt, in the plantatiohsi passed to 
the assignees, (a) 

225. From that time to '^e pi^sent, this opi- 
nion has been maintained by the courts in West- 
minster Hall, as will appear by a review of the 
cases. 

22G. A question of this nature came before 
Lord Hardwicke in the bankruptcy of captain 
Wilson^ of which a statement is given by Lord 
Loughborough^ in giving the judgment in Sill vs. 
Warwick. (&) in that case there were three dif- 
ferent sets of creditors in Scotland, who claimed, 
in opposition to the English assignees, the amount 
of considerable debts due to hilson in Scotland. 
By the law of Scotland debts are assignable, and 
an assignment of a debt notified to the debtor^ 
which is technically termed an intimation, makes 
a specific lien ^uoad that debt. An assignment 
of a debt, not intimated to the debtor, gives a 
right to the assignee to demand that debt; but 
it is a right inferior to that of the creditor, who 
has obtained his assignment and intimated it. 
Some oi the creditors had assignments of specific 
debts, intimated to the debtors prior to the act of 
bankruptcy. Others had assignments of debts 
not intimated before the bankruptcy. Others 
had proceeded by process of arrestment, as it is 
called in the ScotUah law, or, in other words, 

(a) Pi]bli»bed in Beawet* Lex Mereaioria^ page 516 of tbe 
6th edition. 

(6) 1 H. Bl. 691. 
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had attached the debts, after the commiBBion of 
the act of bankruptcy. Lord hanlwieke and the 
Court of Session, entirely concurred in the opinion, 
that the creditors, who had specific assignments 
of debts with intimation to the debtors, stood in 
the same situation as creditors claiming by mort« 
gage antecedent to the bankruptcy. All there- 
fore he could do with respect to them was, to 
refuse to admit them to come in under the com- 
mission, unless they accounted for what they had 
obtained under their specific security. With res- 
pect to the next class of creditors Lord Hardwicke 
was of opinion, as was also the Court of Session, 
that their title by assignment was preferable to 
the title by arrestment ; and they likewise held, 
that the arrestments being subsequent to the 
bankruptcy were of no avail, the property being 
by assignment vested in the assignees under the 
commission. 

227. Upon the same principle was decided a 
cause arising on the lunacy of Mr. Morrison be- 
fore the House of Lords, in 1749. In this case it 
was decided, that the committee, appointed under 
a commission of lunacy . in England^ had a right 
to sue for and recover his property in Scotland^ 
equally as if they held under his voluntary assign- 
ment. The principle appears then to have been 
fully settled in the time of Lord Hardvncke^ and 
to have been recognized as a rule of international 
law, and to have been applied to intestate estates, 
bankrupt estates, and estates of lunatics. 



. us 

228. In the year 1764, the case of iSo/ltmiontvs.^ 
Ross (e) came before Mr. Justice Baihurst sitting 
for. Lord Chancellor JSTorlhingion. The parties 
were merchants in London and correspondents of 
Messrs. DeneufviUes merchants and poLrtners in 
jimsterdam. On the 18th of December 1759, ttie 
DeneufviUes stopped payment; on the 1st of Janu^ 
ary 1760, the chamber of desolate estates in 
Amsterdam took cognizance thereof, and on the 
next day they were declared bankrupts, and cu- 
rators appointed to their estates and effects. Ross 
was a creditor of the bankrupts, and two days 
after they had stopped payment he made an affi- 
davit of his debt in the mayor^s court of London 
and attached their effects in the hands of Michael 
Solomonsy who was indebted to them. Ross ob- 
tained judgment by default on the attachment^ 
and an execution issued against the garnishee, 
who being unable to pay gave his note for the 
amount payable in a month. A few days after- 
wards Israel Solomons^ wlio had a power of attor- 
ney from the curators to act for them in England^ 
filed a bill in his own name and that of the cura- 
tors, praying that the garnishee might account 
as debtor to them and be restrained from paying 
Ross. The garnishee filed a bill of interpleader 
and paid the money into court. It was decreedt 
that the money should be paid to Israel Solomons 



(c) 1 H. Bl. 131, in notii. 
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for the benefit of the creditors of the bankruptSf 
and that, the note shoiold be delivered up by Ron 
to be cancelled. This cause was cited in argu- 
ment before Lord lAmghborough^ who then saidt 
that he was counsel in the cause. There can 
-therefore be no doubt of the accuracy of the re- 
port ; and as has been observed by Chancellor 
Kent% (d) it is ^*a strong and interesting decision, 
applying, in favour of other nations, the rule 
which England asks for herself.*^ Lord Longhbo^ 
rough said, that this case was decided solely on 
the principle, that the assignment of the bank- 
rupt's effects, to the curators of desolate estates 
in Holland^ was an assignment for a valuable con- 
sideration, and therefore acknowledged in Eng^^ 
land^ agreeable to captain W%bon^9 case in the 
House of Lords. 

229. The next case was JoUet and Reitveld vs. 
Deponthieu and Baril^ (e) which came before Lord 
Chancellor Camden^ in 1769. The Deneu/vWes mer- 
chants at Amsterdam (but not those mentioned in 
the preceding case) stopped payment on the 
30th of July, 1763. On the 8th of Oeiober follow- 
ing, the plaintiffs were appointed curators of their 
estate and effects. At this time, the bankrupts 
owed the defendant Deponthieu 1600/., and the 
Di^ffsndant Baril owed the bankrupts 2131/. In 
* January, 1764, Deponthieu attached this debt in 
the hands of Baril Pending the attachment, the 



{d) 4 John. Chan. Ciis. 476. 
(c) 1 H. Bl. 132» n. 
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curators filed their bill for an 'account between 
the baiikrupts and the defendant Bttril^ and that 
the balance might be paid to them^ and that 
the defendant DepotUhieu might be restrained 
from proceeding on the attachment. It was 
decreed, that tlie plaintifis recover the balance 
due, and that a perpetual injunction issue against 
proceeding on the foreign attachment. 

230. The case of JS'eale and another, assignees 
of Gratian^ vs. Cottingham and Houghton^ (y ) came 
before Lord Chancellor Lifford in Ireland in 1764. 
Graiian^ a merchant in London^ was indebted to 
the defendant CoUinghani^ a merchant in Dublin^ 
and the defendant Houghton was indebted to Grat^ 
tan. On the 27th of October^ 1763, Cottingham 
brought an action against Grattan^ and on the 31st 
of that month, attached the debt in the Imnds of 
Houghton. On this attachment judgment was ren- 
dered, and in Januaryj 1764, the garnishee was 
taken in execution and paid the debt. On the 
28th of October^ 1763, a commission of bankrupt 
issued against Grattan in England^ and he was on 
that day declared a bankrupt. On the 10th of 
J^Tovember, 1763, his efTects were assigned to the 
plaintifis, who in J^/ovember^ 1764, filed their bill 
in the Court of Chancery in Ireland^ praying for an 
account of the monies received by Cottingham 
from. Houghton^ and that Cottingham might be 



(/) 1 H. Bl. 132, n. 

19 
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decreed to pdj it The Lord Chancellor called 
in the assistance of the judges, and after great, 
consultation, he, with their approbation, decreed 
in favour of the plaintifis, and ordered Cottingham 
to pny the money to them. 

231. The case of Hwii/er vs. Po//j (a) v^as de- 
cided by the court of King^s Bench in 1791, after an 
elaborate argument and examination of the cases 
and of many authorities cited from the writings 
of civilians. The principal point decided was, 
that if, after assignment of a bankrupt's. estate, ar 
creditor, knowing of it and residing in England^ 
attaches the money of the bankrupt abroad, the 
assignees may compel him to refund it as so much 
money received to their use. The court entered 
fully into the general doctrine and decided, that 
the assignment, which was executed by the com- 
missioners of the bankrupt, was sufHcieut to vest 
the bankrupt's property in Rhode Island^ in the 
same manner as if the owner had assigned it by 
his own voluntary act, unlesR there was a posi- 
tive law, in the place where the property was, to 
prevent it. 

232. The case of Sill vs. Warwick (A) was 
decided by the court of Common Picas shortly 
after the last named case. The direct point de- 
cided was the same; but the Chief Justice entered 
very fully into the general doctrine, which he 



(a) 4 T. R, 18«. 
{h) 1 H. Bl. 666. 
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discassed with much force and ability. ' After 
stating the general principle, that personal pro- 
perty is governed by the law of the country which 
governs the person of the owner, he said, that the 
condition of a bankrupt by the law of England is 
** that the law, upon the act of bankruptcy being 
committed, vests his property upon a just consi- 
' deration, not as a forfeiture, not on a supposition 
of a crime committed, not as a penalty, and takea 
the administration of it by vesting it m assignees, 
who apply that propert}' to the just purpose of 
the equal payment of his debts. If the bankrupt 
happens to have property, (c) which lies out of the 
jurisdiction of the law of Englandy if the country in 
which it lies proceeds according to the principles 
of well regulated justice, there is no doubt but it 
will give ellect to the title of the assignees. The 
determinations of the courts of this country have 
been uniform lo admit the title of foreign assignees.'' 
His opinion was, that the claim of the assignees was 
to be preferred to that of all other creditors, who 
had not acquired a specific lien, prior to the comi- 
mission of the act of bankruptcy ; and that in this 
case, if the assignees had sent to Si. Christophers 
a person to act lor them and had given notice of 
the assignment, the court at St. Christophers ought 
to have preferred the title of the assignees to the 
claimof the creditor using the process of attachment. 
He does not, however, deny, that the law ol' the 

(c) Meaning personal property. 
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eonntrjfin which the personal property may bevinay 
entertain jurisdiction over that property, and by 
express regulation may prefer the claim of the 
attaching creditor to the previous assignment by 
the operation of the bankrupt laws, although he 
should consider such a determination wrong and 
contrary to well established principles of the law 
of nations. 

233. The case of Phillips vs. Hunter (d) was 
upon the same point, and having been decided 
by the court of King^s Bench in conformity with 
the judgment in Hunter vs. Poiis^ a writ of error 
was brought into the Exchequer Chamber, and 
the judgment was there affirmed, by the opinion 
of all the judges except one. 

234. The case of the bank of Scotland vs. 
the assignees of Scoti^ Smithy Stein Sc Co., was 
decided by the Court of Session in Scotland in 
1813. (e) In this case the court declared the 
law to be, that an English commission of bank- 
ruptcy vested in the assignees all the personal 
property of the bankrupt, wherever the same* 
might be, and that creditors in Scotland could 
not, afler such assignment, attach or sequester 
their debtor^s personal effi^cts in Scotland. Lord 
Robertson^ in giving his opinion, observed, that 
it was a question of great importance, what was . 
to be the eflTect in Scotland of an English commis- 

((/) 2 H. Bl. 402. ~ 

(e) This case is reported Id 1 Roi€*$ Cdtet in Bankruptcy^ 
462. Not tiHving the book, I take the case from the account 
given of it by ChuQcellor Ktnt in Holma vs. Atmien, 4 JoAn. 
Chan. Cos. 480. 
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finn of bankrupt; that they had clear principles 
of inteniationat law to govern them^ and to which 
they ought to adhere, unless they were to throw 
into confusion the whole system of the bankrupt 
laws. 1 hat the effect to be given to such a com- 
mission in every country, where the true prin- 
ciples of international law were understood, was, 
that it must carry the whole effects belonging 
to the bankrupt, and that the subsequent Scotch 
sequestration could not be permitted to control 
the commission. That moveables followed the 
person of the owner, and their condition was 
governed by the law of his domicil, a fiction in« 
troduced upon the soundest principles of justice; 
and in practice attended with the most beneficial 
consequences. . The other judges gave their opi- 
nions to the like effect; and Lord Meadoubank 
said, that this rule had been so long recognized 
it might be considered a principle of the law of 
nations, and that a departure from it would be 
attended with inextricable confusion. 

235. The case of Selkrig vs. Davis (/) upon 
the same point was subsequently decided by the 
Court of Session, and the decision affirmed by the 
House of Lords upon appeal. In this case it was 
declared to be the settled law in Scotland^ founded 
on a principle of international law, that the 
assignment under ah English commission of bank- 
ruptcy vests in the assignees, without any intima- 
tion, all the personal estate of the bankrupt in 



(/) 2 Dow, 230 ; 2 Rosens Bank'. Cas. 291, S. C. 
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Stoiland. In this case a comiiiisBion had issued 
against a person, who owned a number of shares 
. of Catron stock, and a Scoiiish creditor having 
arrested those shares, it was held that the title 
of the assignees was preferable. It was likewise 
held, that the commission did not affect real pro- 

' perty in Scotland. It was observed in argument, 
that it had been repeatedly decided, that a foreign 
commission, passed the effects in England to the 
foreign commission, and the presumption was,' 
that such was the law of all the world. That 
when it was said, that the property of the bank- 
rupt abroad might be attached, notwithstanding 
the commission, it meant only that the law of 
England could not be administered in foreign 
countries, and that the law of a particular state 
might form an exception to the general rule among 
civilized nations. That if two nations were at 
war, it might be doubted whether a commission 
in one country would prevent the eflcct of an 
attachment in another, where the attaching cre- 
ditor could have no benefit under the commission, 
and the only distinction was, whether the creditor 
could have his remedy. Lord Eldon said it \^as 
clear, that the English commission passed the per- 
sonal property in Scotland^ and in all other parts of 
the world ; and there was no authority, or dicivm^ 
to the contrary. A general assignment by n bank- 
rupt of all his effects, for the benefit of all his 

• creditors, operated like a transfer by marriage 
in England^ which rendered the Scotch property 
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of the wife her husband^ without the necesBity 
of notice, * 

236. After this, review of the cases decided in ^ 
the English courts I believe it will not be disputed^ 
that there is a well settled rule upon the subject 
there established, and that the same was clearly 
fixed before the independence of these states. 
So generally was it received as a rule of inter- 
national law, that Lord Thurlow heard with sur- 
prise, in 1 7 87, that some of the states in America 
did not respect the title of the assignees under 
an English commission. He said, that ^^he had 
no idea of any country refusing to take notice of 
the rights of the assignees under their laws, and 
he believed every country on earth would do it, 
besides." (^g) 

237. This rule is, that the committing of an 
act of bankruptcy divests the debtor of his pro- 
perty and vests it in the body of his creditors, 
or in such persons as they may afterwards elect 
to be assignees. It is not the commissioners^ as- 
signment, but the act of bankruptcy which fixes 
the period, after which particular creditors are 
not allowed to gain advantages. It is on this 
ground that it is likened to a voluntary assign* 
ment, not in opposition to an assignment for a va- 
luable consideration, for this is supported by a 
just consideration, but because the committing of 
the act of bankruptcy is the voluntary act of the 

■ ■ II II I. ■ I I I I ,— ■ , ■■■ II I ■■»■■ .i»i « I tm 

{g) Ex parte Blaken, 1 Cox, 398. 



152 
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bankrupt, to which the law of thtf country to 
which he is perBoually subject ascribes certain 
effects. This is in conforuiity with the opinion 
of Lord MansfieUr that every man^s assent is to 
be presumed to a statute ; (t) and also to that of 
Chief Justice Parsons^ (Ar) who considered the 
assignment under the bankrupt laws as the party^s 
own act, since it was in execution of laws by which 
he was bound, and since he voluntarily committed 
the act which authorized the making of it. 

238. The Supreme Court of the state of JVeto^ 
York declared in one case, (a) that it was ^^a 
general practice among nations, to admit and give 
effect to the title of foreign assignees. This is 
done on the ground, that the conveyance under 
the bankrupt laws of the country where the owner 
is domiciled, is equivalent to a voluntary convey- 
ance by the bankrupt; and that the general 
disposition of personal property by the. owner 
in one country will affect k every where, because, 
in respect to the owner^s control over it, personal 
property has no locality.^' 

239.- In 1820, the question came before the 
Court of Chancery in the same state ; and Chan- 
cellor Kent there entered into a masterly discus- 
sion of the principles, and after full consideration 
of the matter and an examination of the authori- 



(t) Wadhtim v$. Warlow, 1 H. Bl. 437, d. 

(lb} OviOilwinvt. Jooen, 3 Mas*. Kep. 617. 

(a) Bird, Savage U othen vi. Cahtat, 2 Johnson'i Rep, 344. 
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ties, he held, that an assignment, by the commis- 
sioiiers of bankrupts in England^ of all the estate 
and chases in action of a bankrupt, passed a debt 
due by a citizen of JVetcn York to the bankrupt ; 
and that the title of the assignees should be 
preferred to a subsequent attachment, (b) 

240. Subsequently another cause between the 
same parties was decided by the Supreme Court 
of the same State, (c) In this case Plait, J. deli- 
vered an elaborate opinion against the doctrine , 
maintained by the Chancellor. His argument 
appears to me rather political than legal, and to 
be founded upon the apprehension of inconve- 
niences to be experienced by our own citizens, 
in being obliged to receive their dividends in 
England, and in some notion of national inequa- 
lity resulting from the rule, rather than upon 
principles of law. The cause was decided upon 
another point, and the other judges declined 
expressing an opinion upon this. 

241. Chancellor Keni, in a work lately pub- 
lished, with the spirit of candour and freedom 
from any pertinacity for his own opinions for 
which he is remarkable, admits that the weight 
of American authority is entirely against his opi« 
nion; and he says, ^Mtmay now be considered as part 
of the settled jurisprudence of this country, that 
a prior assignment in bankruptcy, under a foreign 



(&) Holmes v«. RemfieD, 4 JohnsoD's Cbao. Cas. 460. 
(e) Holmes v«. Kemsen, 20 Johaaoa't Reports, 2S9. 

20 
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law, will not be permitted to prevail against a 
subsequent attachment by an American creditor 
of the ' bankrupt's effects found here; and that 
our courts will not subject our citizens to tlie 
inconvenience of seeking their dividends abroad, 
when they have the means to satisfy them under 
their own control/' (rf) 

242. From an examination of most of the 
cases on which this admission is founded I can- 
not avoid thinking, that this able and learned 
author has ascribed to them too great an ef- 
fect. Two cases are cited from the decisions of 
the courts in the State of Maryland. In the first 
of these (e) nothing was decided, but that an i?n- 
gltsh creditor of an English bankrupt could not 
attach the personal ejflccts of the bankrupt in 
Maryland. By what process of reasoning can it 
be made to appear from this case, that an jJm^- 
rican creditor could have laid such an attach- 
ment ? Nothing is said by the court, from which 
this may be inferred. But the reporters have 
published an opinion of Mr. Dulany upon another 
case, in which that celebrated lawyer says, that 
this case shows that a British creditor cannot main- 
tain an attachment in such case, although he thinks 
that a Marylander might. His reason is, that if it 
'ivere held otherwise British merchants would not 
have credit in Maryland^ Surely not a very suffi- 



(d) ComrneDtaries on American law, vol. 2, p. 330. 

(c) Burk U others v$. McLean» 1 Uarrii U McHenrj, 236. 
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cientjeason for such a disfinction; and I am at a loss 
to understand how such a distinction can be sup-^ 
ported, unless the laws of the province denied the 
benefit of the attiachiDent laws to all but residents. 
The other case (/) referred to, was decided in 
1790. Of this it may be observed, that no such ques* 
tion as that under discussion was there stated or 
discussed. The only question argued was, whether 
a debt due to three partners couid be attached for 
the private debt of one. The attachment was 
sustained. The case is surely not law. The part* 
ners were English bankrupts, and the partnership 
property was bound for the partnership debts. 
Nothing was liable to attachment for tlie debt of 
one of the firm, but his interest in the fund, and 
this could be nothing when there was not enough 
to pay the debts of the firm. 

243. Another case (jg) referred to was deci* 
ded in the State of Connecticut in 1787. After a 
verdict for the plaintiflf^ the defendants moiled in 
arrest of judgment that they were uncertificated 
English bankrupts. The court overruled the mo- 
tion, saying that this would be no defence in Eng* 
lanJy and if it was that it should have been pleaded. 
This was a very sufficient answer, and was all that 
the case required. But the court further said, that 
a commission of bankrupt against defendants in 
England would not secure their effects in Connecti* 



<^^» 



(J) Wallace vi. Patterson, 2 H. & McH., 465. 
(g) Taylor vt, Gear& otherf» Kirbj's Rep., 313. 
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mU hvti that they remained as before transferable 
bj them and liable to attachment This observa* 
tion was wholly unnecessary for the decision of the 
case then depending, and can be regarded only as 
an obiier dictum inconsiderately thrown out. 

244. In each of the States of Jforth (a) and 
South Carolina^ (6) there appears to have been a 
decision in favour of the attaching creditor against 
tlie title of assignees under auEnglishcommhskm of 
bankruptcy. Not having seen the reports of these 
cases, I am unable to form an opinion how far they 
are in point, nor of the weight to which they may 
be entitled. 

245. A decision to the same effect was render-* 
ed by the Supreme Court of the State of Pcnnsyl' 
vania (c) in 1814, by the opinion of two judges, 
against one who dissented. This case was fully 
discussed ; but seems to have been decided prin- 
cipally upon political considerations, and upon the 
authority of the case of Harrison vs. Sterry^ (rf) de- 
cided by the Supreme Court of the United States 
in the year 1809. This question does not appear 
to have been argued in the case cited ; and all that 
we tind relative to it is in these words of the Chief 
Justice. ^As the bankrupt law of a foreign coun- 
try is incapable of operating a legal transfer of 



(a) McNeil ot. Colquhoon, 2 Haywood, 24. 

(6) Topham vi. Chapman, 3 Constitutional Reportii 283. 

(c) Milne vt. Moretoo, 6 Binne^i 363. 

{d) 6 Craoch, 289. 
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property in the United States^ the remaining two 
thirds of the fund are liable to the attaching cre- 
ditors, according to the legal preference obtained 
by their attachments/^ 

246. Upon this case it has been observed by 
Mr. Chancellor Kent^ that it is not ^Ho be pre- 
sumed, that any court intends either to establish, 
or reject, a litigated point of law, of great impor- 
tance, merely by a dry decision, unaccompanied 
with argument or illustration,'* The highest re- 
spect is certainly due to the judgments of the 
Supreme Court of the United States ; and all law- 
yers unite in venerating the great abilities and 
excellent judgment of the great magistrate, by 
whom the opinion was delivered in this case. It 
is, however, a matter to be lamented, that he has 
not entered into the full investigation of a ques- 
tion so worthy of the entire exertion of his great 
faculties, lie seldom fails in a complete demon- 
' stration of any legal proposition, which he attempts 
to establish ; and, in this instance, it may be pre- 
sumed that a full examination of all the authori- 
ties, including the opinions of civilians as well as 
of the judgments of the English courts, would have 
resulted, either in a different judgment, or in an 
argument, to the power of which we should have 
all yielded. As this has not been done, we may 
be permitted to express a doubt, whether the au- 
thority of this case can prevail, against the unani- 
mous opinion of civilians and ofso many great ^itg*- 
/iVA judges, whose decisions have been cited. The 
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distinctioiif between immoyeable and moyeable 
property, does not seem to have been adverted 
to. The bankrupt lawH of England are undoubt- 
edly incapable of operating a legal transfer of pro- 
perty in the United States. But this proposition is 
to be understood to apply to such property, as, 
in contemplation of law, is in Xhe. United States. 
Moveable property of a person, whose domicil 
is in England^ is not so understood. Oh the con- 
trary, it is understood to reside with the owner, 
and to be governed by the laws to which his 
person is subject. 

247. As an exception to the general proposition 
it is, however, admitted, that the presence of the 
personal property confers jurisdiction to a certain 
extent. Tliis jurisdiction was very correctly main- 
tained by Mr. Justice Story in the case of Harvey 
vs. Richards^ and tlie nature of it and its limi- 
tations were there ably stated. In that case the 
personal edects of a deceased person, whose do- 
micil was in Calcutta^ were claimed by the plaintiff, 
as entitled to them under the English statute of 
distribution, and it was determined, that as there 
were neither creditors nor distributees abroad, it 
would be a vain ceremony to send this property 
to India, and that the plaintiflT ought not to be sub- 
jected to the inconvenience of socking that justice 
in a distant country, which a Court of Chancery 
was competent to render here. 

248. That the presence of the personal property 
may confer jurisdiction, is the principle upon which 
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bU attachment laws are founded. The power (o 
enact such laws is not disputed. Thcj are indeed 
exorbitant, as they require a defendant to answer 
in another forwn than his own ; and being against 
the general rule of law, are not entitled to anj 
special favour. Nevertheless laws of this descrip- 
tion are in general use in this country, and by 
their me uis jurisdiction is given to the courts in 
suits against absent defisndants. In some places, 
as in Maryland^ attachments are used merely to 
compel an appearance, and may be dissolved by 
putting in special bail. In Louisiana^ the attach- 
ment cannot be dissolved in this manner, and the 
attaching creditor acquires a special lien, which is 
only destroyed by a cession of property for the 
general benefit of creditors. In JVew^Yorkj the 
attachment is for the bcnetit of the mass. 

249. By the laws of some places the efTect 
of an attachment is to create a lien upon the pro- 
perty, which will entitle the creditor to a privilege 
and preference over the other creditors, notwith- 
standing a subsequent cession of property. Where 
an attachment has been laid in a place governed by 
such a law, the privilege will not be lost by a sub- 
sequent cession made by the debtor in the place 
of his residence, although by the laws of that 
place the privilege is not granted. Casaregts (e) 
reports such a case, which was decided in Fto^ 



(e) // Camhiiia initrwto, cap. 7. 
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renee in the year 1719. Lagori^ h merchant in 
Lueca being indebted to Talenii of the same place, 
• the latter caused the efllects of the former in Bres^ 
tia to be sequestered. A few days ailerwards 
Lagori was declared bankrupt in Lucca. .The 
statute oi Brescia gave to the sequestration the 
effect of a privilege upon the property seques- 
tered. Three questions arose in the case, of 
which the two first only relate to this question* 
Tlie first was, whether Talenii had acquired, 
upon the three thousand ducats sequestered, 
the privilege and priority, which the statute 
of Brescia conceded to the creditor making the 
sequestration : the second was, whether this pri* 
vilege having been acquired was preserved, not- 
withstanding that the money was afterwards, by 
virtue of an order of the court at Lucca brought 
to that city, in which was formed the general 
concorso. It was decided in favour of Talenii. It 
is said that the statute of Brescia^ and the other 
Veniiian states, expressly granted the right of se- 
questering the goods of strangers, with privilege 
to the person first sequestering over other credi- 
tors, which was considered to affect with locality 
the moveables, as such a statute must be held to 
derogate from the common law. In virtti di iali 
disposizioni faiie da detii siaiuii iniomo a* beni mobilij 
divengonoessi del luogo^ e terriiorio di Brescia^ o di 
Venezia ; poiche repngna que essi sieno in un isiesso 
iempo^ secondo V jus commune^ del luogo del loro pro^ 
prieiario. onde quando gli siuiuenti dispongono so* 



161 

pru i i^tdieUi benii ctmtim dir& per neeemtd^ qw tni 
abbiano volufo det^gare al detto juf eammwur^ e ttri f 
sudetii tnobili del loro prcprio territotio. * 

250. It 18 upon the principle^ that every sove- 
reign has the power to derogate from the commodi* 
law, to aflect with locality the moveables of stran- ' 
gerd within his territory, and to render them sub^ 
ject to liis taws, in the same manner as their im-^^ 
moveable property there situate, that Casaregie 
argues in favour of the privilege claimed by virtue 
of this sequestration. He says, that it is ad esta* 
blished rule of law, to attend to the disposition of 
the. statute of the place where property is situate, 
and that statutes aflect strangers by reason of 
their immoveable property; that although this 
rule regularljr concerns immoveables and not move* 
ables, which follow the person of their owner; 
yet that, where the statutes of any prince have 
' derogated from the common law in this ret^pect, 
they will no longer follow the person, but w 11 be 
in nature of real property. Per dilucidazione del ' 
primo puntOy convien premetUre^ que in jure resta pet 
cosa indubitata stabiiito^ doversi attendere te disposi^ 
zioni di quei siatuti nella di cut giurisdiztone sono t 
bent controversi ; e che gli statuti camprendano aneora 
ijoresiieri in ragione delle cose esisUnte nella loro giUr 
risdizione^ o ierritorio^ intomo alU quali le loro disp6» 
iizioni sono state fatte. E benchi questa conclusion^ 
proceda regolarmente ne^beni stabili^ e non gid ne*beni^ 
mobiliy cioiy danariy mercanzicy e nomi di debitori% 
e simili^ poichi secondo Fjus comune non si circoscri* 

21 
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vono, net htoghi we >r irwdno^. ma seguiiano la p^f^ ^ 
ama.del ioro padrone ; nieniedimeno ftta non nq luogo^ 
fuando o dalla praiica^ e eonsuetudine de ipaesif o dalle 
Uggi o statuii deHoro principi venisse derogaio alTjus 
eomune espressamenie^ o iaeiianunte^ con disporre intomo 
adessi a quelPeffetio da loro voluto; ed allora certamenie i 
mobiU nan seguiiano piU la persona del loro padrone^ 
ma diventano aguisa degli stabilidel luogOj e ierriio^ 
rio^ove aiiualmenie si trovano^ per la ragione the iprin^ . 
eipi iniomo a^ beni^ che hanno sotio la loro giurisdizione 
possano ogni volta che vogliono rendere i foresiieri si^ , 
miUai sudditi^ con disporre sopra i medesimi beni^ 
The author sajs, that he had known the same 
point decided in two cases in Genoa^ in favour of 
creditors who had sequestered the goods of bank- 
rupts in Venice. Tliis is in conformity with the rule 
in England^ in cases where creditors have acquired 
a specific lien prior to the bankruptcy. 

25 1 • It was formerly doubted by some, whether 
personal actions should be considered as movea- 
bles, and whether they should not be considered 
to have a location at the domicil of the debtor, (a) 
But the common opinion seems to be well settled, 
that, considered actively and with respect to the 
interest of the creditor and his representatives, 
they must be considered as attached to the per- 
son of the creditor ; and this although the pay* 
ment of the debt is secured by an hypothecation 



(a) Pinellas, di ban. matem. par. 1, n. S4 ; Coquille,'«tir la 
eoicf. de JVtvemoti, ch, 2, art. 2; Ferriere, itir Guy Pape, ^uai$t. 
541. 
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upon an immoveable property. Such is the doc- 
trine of Dtimoti/tn».(&) JYomina et Jura^ et qucBCum^ 
que incorparalia non Hrcumscribantur loeo^ et sic non 
opus est aceedere ad certum loeunu Turn si hose jura 
alicubi esse eenserentury non reputarentur esse in re pro 
Hits kypothecata^ nee in debitoris persona^ sed magis in 
persona crediioris in quo activi resident^ et ejus ossibus 
inhcerent. So also Casaregisy (c) after saying that 
moveables are attached to the person of the own- 
er, and at his death will be distributed according 
to the laws of his domicil, proceeds to consider 
what will be the rule with respect to actions, and 
determines that they follow the person of the cre- 
ditor, ^n ita dicendum de nominibus debiiorum^ ac* 
tionibusj ac juribus^ qua bona neque dicuntur mobilia^ 
neque immobilia^ sed tertiam speciem bonorum compo* 
nunt et dicuntur incorporalia ? Ei yespondeo aff!.rmd^ 
tive, nam statututn bene comprehendit nomina debitorum^ 
licit forensiunij quia eorum obligationcs non circumscri* 
buntur locisj idcoque aitenditur statutum^ cui subjectus 
est testator : et haec verior est sententia, nam debitorum 
nomina tanquam personce cohcerentia debent reguiari 
secundum statuta lociy cui creditor est subjectus. 



(6) In Cons.Parii^defiefi^^* Ifgloi. 4, n. 9; see also Boa- 
hier, tur la cout. de Bourg. ch. 25, and the authoni there cited. 

(c) In rubr, $tat* 'Ctv. Genua^ dt iuceea, ah intesL n. 64 aod 
66. See also Abraham ^ Wesel, ad constitutionei Ultrajtetinat^ 
arU 12| fi. 4. Choppin, ad mor^ Parity lib. 1, tit, I, n. 10» 
ChristiQaeufl, vol. 1, dee. 252, n, 6. 
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. ; ^j(2. ■ : JL qaertiofl, mrise^ xonceniixig ^ebts con* 
jridered passively. In what .order sIuilII the pay* 
ment of the debts of an insolvent testator be 
regulated ? Shall jit be in the order prescribed 
by the law of his domicil, or in that prescribed by 
the law of some other place ? Chief Justice Mat'^ 
shall (jt) has said, that ^'the assets of a deceased 
person are always distributed according to the 
dignity of the debt, as regulated by the laws of 
the country where the representative of the de- 
ceased acts, and from which he derives his powers; 
not by the l^w of the country where the contract 
was made.*' The Chief Justice does not seem to 
have considered the question with reference to the 
domicil of the deceased, but to the place of con* 
tract. There can be no doubt, that the order of 
payment between creditors makes no part of the 
contractSi upon which those debts have arisen. 
But suppose a person to have died insolvent, hav** 
mg personal eilccts in a different place from that 
of his domicil, which are administered by an 
administrator acting under the authority of the 
court where the eflfects are found ; as in the case 
of an Englishman dying insolvent and having per- 
sonal property in Louisiana^ where a curator for 
such property is appointed. In what order shall 
his debts, be paid ? In the opinion of the late 
Chief Justice Tilghman (e) of Pennsylvania^ of Mr. 
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d) HarriAOD vt. Sterry, 6 Crancb, 299. 
•) 6 Bioney, 361. 
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Piatt (/) of JV«ir.yof*/«nd Mr. J 
Porter (jg) of Louiriana^ they i¥Ould be paid accord- 
ing to the order of privileges established by the 
laws of the latter state. Mr. Justice Story seems, 
however, to entertain a diflerent opinion, and to 
think that the order of payment of the debts of 
the deceased must be' that prescribed by the law 
of his domicil. (Ji) 

253. I do not find, that the judges abovt*. 
named have referred to any authorities in sup- 
port of their opinions as to the order of payment ; 
and it may not be uninteresting to inquire, how far 
those opinions are conformiable to "^eneral prin- 
ciples, and to the opinions of jurists in other 
countries. I do not find, that the opinions be- 
fore mentioned relate merely to debts coat; footed 
within the jurisdiction of the state, where t'.ie pro* 
perty is to be administered ; but, on the contrary, 
they are general in the expression, and refer to 
all the debts of the deceased. And in this re- 
spect there can be no difference. We will then* 
suppose an Englishman to have died in London^ 
leaving personal property in Louisiana^ and being 
deeply indebted, by specialty and by simple con- 
tract, and that some of his debts were of such a 
nature as are privileged by the laws of Louisiana^ 
and some not privileged : in what order shall these 



(/) 20 Johnson't Reports, 265. 
(g) 2 MarttD'a Reports, N. S. 99. 
(A) 1 Mason, 421 and 422. 
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debts be paid ? Shall the bond debts be paid in 
full before the simple contract debts, or shall 
the fund contribute rateably to the payment 
of all ; or shall those debts, to whicjti the laws 
. of Louisiana allow a privilege, be first paid ? 
According to the opinions of judges Tilghman^ 
Plafl and Porter^ the privileged debts would 
be first paid, and the residue of the fund would be 
divided among the creditors, by specialty and by 
simple contract, pro rata. Upon this principle, 
the debts would be preferred, not in the order 
prescribed by the law of the debtor^s domicil, but 
by that of the place in which he had placed his 
effects, and an English creditor, who had taken a 
bond, would be deprived of his priority, by his 
debtor's sending all his effects to a state where 
the distinction, between instruments under seal 
and those not under seal, was unknown. ' A doc- 
trine so repugnant to principle cannot be main- 
tained. Personal property has no locality, but is 
attached to the person of the owner ; and although 
it may so far have a situation as to give jurisdic- 
tion to a foreign court and enable it to make dis- 
tribution ; yet such court will be bound to distri- 
bute it in the mode prescribed by the laws of the 
domicil. If, in this respect, there be any distinction 
between creditors and those entitled to the sur- 
plus, I should be glad to know on what principle 
that distinction is foundecl. 

254. The general principle is, that the debtor 
must be pursued in his own forum. Jietor sequi* 
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tur forum ret. (i ) Consequeatlj the privilege 
ascribed to the debt will be regulated by the 
laws of that forunu And although states have 
derogated from this rule of law, by permitting 

* suits to be entertained against debtors in other 
places than those of their domicil, by means of 
the property which they possess in those places, 
yet the nature of the debt is not thereby changed, 
and the privilege attached to it will be deter- - 
mined by the law of the debtor^s domicil at the 
time the debt was contracted. 

255. This is the opinion maintained in all 
the works of civilians, in which I have found the 

. question discussed. It is on this ground that.Co- 
guille maintains, that actions are attached rafher^ 
to the person of the debtor, than of the credi- 
tor. (Jc) Mevius (/) discusses this question con- 
cerning the order of payment, in these cases of 
insolvent persons and insolvent successions, and 
is of opinion, that it will be regulated by the law 
of the owner's domicil. He cites Carpzovius (m) 

(t) /• 2. Cod, de jurisdiction^ omnium judicum. In this law 

the Emperors say ; Juri$ ordinem converti postulas^ ut non ac» 

tor ret forum^ sedreut actorit sequatur; nam ubi domicilium reu$ 

kahet, vel tempore contractui habuit, licet hoc postea transtulerit^ 

. ibi tantum eum eonvtniri oportet, 

(k.) Sur U$ coutumei de Nivemoi$^ chap, 8, art. 2. 

(/) Commentarii in jus Lubecense, lib, 3, tit, 1 , art, 1 1 , n. 
24— -26. The first edition of this work was published in 1664, 
in one volume, folio. 

(m) Benedict Carpzov, was a distinguished jurisconsult of Sax* 
ony, who lived in the 16th and 17th centuries. His works are 
often cited by Rodenburgh and others. 
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to the same eflfect« wbo reports a case^ of a 
citizen of Hamburgh ^jvn% at Leipsie and leaving 
merchandise there, in which it was dfscided, that 
in paying his creditors the law of Hamburgh should 
be observed* JNhrma dijwticandi et or^linandi crt^ 
ditorum prasrogitivas est ex jure hgibwi atque moribus. 
J^on ubique iisdem ea re$ dirigitur^ unde factum e$U ut 
hate priorttatis maieria turn ex diversitaie priviUsium 
turn ex discrepanti& jurium pro iniricatd eoque difficil' 
lima veri habeatur. Integrd earn iraciaiu enucteare^ et 
4ub theatro creditorum^ cuju3 principta lucemjam vide* 
runty in posterHtm edere eotistitui. Hoc locd saltern dis* 
eutiam qnce ad jus Lubecense pertinent. In foro^ ubi 
hujus viget observantia^ prceprimis considerabitur^ quid 
in h&c et sequenti articuld^ ubi propria hujus qucestionis 
sedes esty statuitur. Praevalet et hoc et derogat juri 
eommuni. Invb etsi vel in alid locdy quam ubi debitor 
obcercUus civis fort^ Lubecensis habitavity exoriretur de 
prcerogitivA disputatioy velut qudd bona alicujus d ere-' 
ditoribus arrestata sinty statutum domicilii attendendum 
esty vid. Carpzov. d..constit. 28, defin. 9, per tot ubi 
referty cum civis Hambergensis Lipsice decessissety atque 
ibi merces quasdam reliquissety judicatum fuisscy quod 
in adjudicatione vel assignationcy quasjieret creditoribusy^ 
observandum foret jusy quod Hamhurgi consuetum est. 
256. Rodenburgh (n) has very fully considered 
this question, and his conclusion is the same. He 
notices the distinction between the formalities of 



(fi) D% jure conjugum^ tract, prelim, de $tat, divere. tit. 2, 
cap. 6^n. 18. 
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proceeditig and the matters which relate to the de* 
cision, Ab in the case of a judicial sale of goods, 
the formalities are regulated by the laws of the 
place where the sale is made; but in deciding 
upon the privileges of creditors to be paid out of 
the proceeds, the determination should be accord- 
ing to the laws to which they are subject, being 
the laws of the place in which they are understood 
to be, which is the domicil of the owner. He cites 
a number of authors, (o) and a decision in //o/- 
land in support of his opinion. He excepts, how- 
ever, the case where the debtor is still in posses- 
sion of his goods. Ill which case he thinks, tliat 
a creditor, who by his diligence has gained an ad- 
vantage allowed by the laws of the place, will be 
maintained in that advantage. This is in accor- 
dance with the case before cited from Casaregis. 
The pnssjxge, in which this doctrine is stated by. 
Rodenburgh^ is of some length, but of suflicient im- 
portance to merit transcription. Pergamus quterere 
ulteriiiSj creditoribus de prcelaiione contendentibus qtwd 
jus cujusgue loci oporteat inspicere. Primum utamur 
vulgatd D. D* distinciionej qu& separantur ea quas litis 
formarn concemunt ac ordinaiionem^ ab iw, qua ded^ 



(o) One of the authon cited by Rodenburgh^ ia support of 
his opinion, is Andrew Gail, who was ajurisconsultof Germaoy 
inth^ 16th century, and one of (he most celebrated of his time 
in that country. He was also employed in public affairs^ being 
counsellor to the Emperors Maximilian IL and Rodolph IL and 
ambassador to several courts. 

22 
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iftMtM mi/. ftM/#ri(i^^^ $eeuiu/ihn,fWh 

run heir in guo ,f)entilatur.\, UU iijudieati^ extqu^mdi 
causd lanaMit<^ diBtrahantur^ ubi solvendqntf ex&* 
cutio peragatur 90 /bet, tiii ftona iita '■ stmtj mi in ea^ 
iom judicad capiuntur. , ' . Sin eesserii fofo^ debitor^ out 
propalam ■ desierit esse solvihndo^ ut . isti ■mobiUum ear 
pionif qui ulli omnind exeeuiiom non sii; vliraJoeuSf 
faeid jam omnium ereditorum eandiiione pari^ dis^ 
putqiio de privilegiisy mi.ieoncursM^ ereditorum veniai 
instiiuenday ubi debitor, habuerii, domiciUum* Ufule 
ciimapmd nos relictis ;fortuni$ solum vertisset debitor 
obmafusy at res ejus sitae, in Holldndia venum proserin 
herei curator^ eteditores ffolfandi^ apud provincial sufoe 
curiam venditioni intercidentes^ eausd ibidem ventilatd^ 
tule/'Unt repulsam : auditq in eo curatore^ quod apud 
nas super universts debitor.is./aeultatibus, adeoque et 
preiio ex. venditions ilia redigendo^ ab uno eodemque 
judice peragehda decidendaque , sit ereditorum eontentio •* 
ex eommuni scribentium placito^ Gail, lib, 2, obserF* 
130, num. .13, et seq, Maev. ad Ja8 Lubecens, lib. 3, 
tit 1, art 10, num. 51. ,0b manifestam quoque caur 
see eontineniiam^ ne super ereditorum jure d diyersis ju* 
dieibus, dissonce sententice pronuntientur^ Haec de litis 
ordinaioriis. , ^liud fere dprceeedentibus obtinere dixe* 
ris in gusdem decisoriis. Jus enim ereditorum super 
prioritate in bonis debitoris demetiri oportet d loco^ ubi 
disiraeia bond sita suni^ vel esse ihteUiguntur. Ei qui';' 
dem de mobilibus si queeratur^ eikm semper ibi esse exis* 
Hmentur^ubiereditorfovei domidUum^ cujusossibusvagce 
hce res inieUiguntur adheererey utique ex lege ejusdem 
domieiUt discuiienda causa ereditorum est. Judicaium 
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haba ajmd Carpsor; pract const part I, const 
28^>d?fin. 9^quod laydat Mnv* ad Jus Lubecens. lib. 
Si'tit l,art11,num:26. ' Vnde mte diiit H^itffxai. 
tract 2, h. 2IV i^tiocfeti demoltu 

Ubu$ statuerit^ ubique hcoriim obtiner^l. Ha^ ita t^ 
forsan' execuiio directa in' ejus^debtioris mobiHa, ^ 
adhue in possessiane swirum bdhbrum sii^ feret mm 
turn creditor diligentimae vigilantioi suas pnzmiwn^si 
quod eo nomine loci mores^ ubi in cauitim juldiccii tt* 
peril mobilia^ prm aliis crediioribus ipsi induberint; 
quod privilegium iUud non tam proficiscatur ex creditor . 
qtidm ex aetu ipso executionis^ qu& alios creditor preever^ 
titi adeoque hcec res tanquam toncemens exequendi ordi^ 
nemj legem accipiat d loco ubi ilkt peragitur^ ac praterea 
pignus illud judiciale itd constituens judex tn bonis 
apud se in causam judicati captis^ dicitur supplerevicem 
debitoris: ut perinde res habecUury ac si ipse debitor bona 
ilia eo hcipignori tradidissety 1. 2. C. si in causam 
judicati. 

257. In the course of this dissertation I have 
had occasion to differ in opinion from several 
judges, for whom 1 have much respect The prin* 
cipal cause of this diffetence will be found to be in 
this, that our conclusions are founded on different 
premises. They consider the recognition of fo- 
reign laws to rest only in judicial courtesy; whereas 
I believe it to be required by strict principles of 
law. This doctrine of courtesy appears to me to 
be of modern growth, and to have been unknown 
to those authors from whom my principles are de« 
rived. It also appears to me to be inconsistent 
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the rerj nature of a coort.of justice. ^; A 
judge of the Supreme Court of J^ew^York (o)^ha8 
suggested the idea of having the questions, con* 
cerning the effect of bankrupt laws, settled by, 
treaty; and a judge of the Supreme CouK of Pentu 
sylvania^ (b) in argiiing the same question, ex- 
pressed groat concern to know what effect the 
courts in England^ at this day, would give to an as-, 
signment under a bankrupt law of the United States. . 
If I viewed these questions in the same light, I 
should think it not only expedient, but very neces-. 
sary, that they should all be arranged, by treaty 
or. by legislative acts, being persuaded, that 
neither political nor legislative power can be 
advantageously exercised by courts of justice. 



(a) Ju'lge PlaU. 

(b) Judge Yeates. 
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Pag« % liiM 19^ for *' <«n/ttmter^ riad eQuiumUr, 

•• . 8, * 83, •• ••Jena* read OieMea* 

«• 83, •• «3,rfW««be.»' 

•« 37« *• 20, for **miuor*t*read rutnout*. 

•• 56, •* 26, •• « ▼allde*' read valid. 

'< 94, •«. 16, «« " penonntlUt rtelUs'^ n9d pemmuU Htl: 

<♦ 99, *• 8, *• " statute!** read itatute. 

••109, ♦• 11, •• ••ten'' read twelve. 

•M2C, •• 14, •• •« than*' read then. 
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